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AMERICAN CASES. 


UNITED STATES CIRCUIT COURT. 
BOSTON, OCTOBER TERM, 15338. 
John Peters and another v. The Warren In- 
surance Company. 


Where a collision between two ships accidentally took 
place within the dominions of a foreigr power, and 
by the laws of that foreign power, all dainages oc- 


casioned thereby, were to be borne equally by the 


two vessels, it was held, that sucha collision was 
a peril of the seas, within the meaning of the com- 
mon policy of insurance ; and that the underwri- 


ters were liable, not only for the direct damage done | 


to the ship insured by them, but also for the charge 


apportioned on such ship as her contributory share | 
towards the common loss, not as a general average, | 
bat as properly apart of the partial loss occasion- | 


ed by the collision. 


Such a charge is a part of the loss within the max- 
im, causa proxima non remola spectotur. General 
average caa be only, where there is some volunta- 
ry sacrifice or voluntary expense incarred for the 
common benefit. 

The maxim, causa proxima nonrenota spectatur, is 
not of universal application in the law ; and does 
not exclude incidental losses, flowing asa legal or 
natural consequence ftom the direct injury or loss 
to the thing insured. 


Tis was a case on a policy of insurance, 
dated the first of April, 1836, whereby the 
defendants insured the plaintiffs, for whom it 
may concern, payable to them, eight thous- 
and dollars on the ship Paragon, for the term 
of one year, commencing the risk on the 15th 
day of March 1836, at noon, at a premium of 
five percent. The declaratian alleged a loss 
by collision with another vessel, without any 
fault ofthe master or crew of the Paragon ; 
and also insisted on a general average and 
contribution. 


At the trial the parties agreed to a state- 
ment of facts as follows : 

‘«« The plaintiffs are the owners of the ship 
Paragon insured by the defendants in part. 


burg, to procure a cargo of iron, for the Uni- 
ted States. 
« Whilst proceeding down the Elbe witha 
pilot on board, she came in contact with a 
| galiot, called the Franc Anna, and sunk her. 
The Paragon lost her bowsprit, jibboom, and 
anchor, and sustained other damages, which 
| obliged her to go into Cuxhaven, a port at 
the mouth of the Elbe, and subject to the ju- 
risdiction of Hamburg, for repairs. 

« Whilst lying there, the captain of the 
| galiot libelled the Paragon in the marine 
court, alleging, that the loss of the vessel 
'was caused by the carelessness or fault of 
those on board the Paragon. The ship was 
arrested, but subsequently released on secu- 
| rity being given by the agents of the owners 
to respond to such damages, as should be 
| awarded by the court. 
| The captain of the Paragon, in his an- 
|swer denied the charges of carelessness or 
_ fault on the part of those on board of his ship, 
'and the court after hearing the parties, and 
| their proofs, decided, that the collision was 
'not the result of fault or carelessness on 
| either side, and that, therefore, according to 
| article first, title eight, of the marine law of 
| Hamburg, the loss was a general average 

loss, and to be borne equally by each party. 
| That is, the Paragon was to bear one 
| half of the expense of her own repairs, and 
| to pay one half of the value of the galiot,— 
| and the galiot was to bear the loss of one 
half of her own value, and to pay one half of 
| the expense of the repairs of the Paragon. 
'In conformity with this decision, a general 
average statement was drawn up by Mr Old- 
ermann, the Despacheur of Hamburg, an offi- 
cer appointed by law, and by whom alone 
such statements can be prepared. 
| «In this statement are charged, first, the 
| expenses of repairing the Paragon after ma- 





king the deduction of one third, new for old; 
‘saving one of her anchors and chains, 


‘which was lost at the time of the collision ; 
| wages and provisions of the captain and the 


«On the 10th of Nov. 1836, said vessel | crew during the detention, and the expenses 
sailed from Hamburg in ballast for Gotten- | of surveys, protest, defending the suit, &c., 
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amounting in all to about eight hundred dol- 
lars, and one half of which is charged to the 
Paragon, and one half to the galiot. 

“ Secondly, are charged the value of the 
galiot, as by appraisal under an order of 
court, of her freight and cargo, the expenses 
of surveys, protest, prosecuting the suit, &c. 
amounting in all to about six thousand dol- 
lars, one half of which is to be charged to 
the Paragon.” 

“ The statement concludes thus, * which, 
according to the before mentioned ordinance 
relating to insurance and average, is to be 
borne by ship, cargo and freight, as general 
average. The ship Paragon, has to claim, 
from the Franc Anna, for half the damages, 
say #400 

“ «And the Franc Anna from the 
Paragon, one half the damages, say $3000 

“ ¢ So that the Paragon must pay $26,00.’ 


“ Which amount the tribunal of commerce 
decreed, should be paid instanter. 

“ The owners of the Paragon having no 
funds in Hamburg, the captain was obliged 
to raise the money on bottomry. 

“ There being no cargo on board of the 
Paragon, and no freight earned, the ship had 
to bear the whole of the general average | 





of the marine tribunal of Hamburg, being 
a court of competent jurisdiction in the pre- 
mises, must be taken to be conclusive as to 
the cause and amount of the loss, and of the 
contribution to be made by the parties. The 
collision happened within the territorial ju- 
risdiction of Hamburg, and therefore, the 
case was one within the competency of its 
judicial tribunals, and to be rightfully gov- 
erned by its laws. However true it may be, 
that the city of Hamburg has no authority 
to prescribe to the rest of the world, what 
shall be deemed, in the maritime law, a gen- 
eral average ; yet it cannot wel! be doubted, 
that it has full authority to make laws on the 
subject of collision within its own territorial 
domains, which shall be obligatory on all 
‘vessels, which choose to come within those 
domains. The Ordinance of Hamburg (Tit. 
viii. art. 1 and 2,) has prescribed the rules 
on this subject ; and has declared, that in 
cases of collision of vessels occurring ac- 
cidentally, the damage shall be apportioned 
upon both the vessels, their freights and car- 
goes, as in other cases of general average, 
(communen avarien) and shall be borne one 
half by each vessel.' The sentence of the 
marine court of Hamburg has decided, that 
the collision in the present case was acci- 


loss.” | dental and not by the fault of either party ; 
The cause was argued by F. C. Loring, | and has apportioned the damage according- 
for the plaintiffs, and by Parsons for the de- | ly between the two vessels. And that sen- 
fendants. tence I take to be conclusive in both respects 
Story J.—There is no doubt in this case,| upon the general principle now universally 


that the actual injury sustained by the Par- | 


agon is a loss, for which the underwriters 
would be liable, if it amounted to five per 
cent. There is as little doubt, as the Para- 
gon was obliged to go into the port of Cuxha- 
ven for repairs, that according to the establish- 
ed principles of our law, differing on this point 
from that of England, the wages and _provis- 
ions of the crew during the detention for the 





repairs is a general average. The only real 
question in controversy between the parties 


! 


| 
} 


is, whether the underwriters are in this case | 


liable for the sum decreed by the tribunal at 
Hamburg, to be paid by the Paragon, as her 
contributory share of the loss occasioned by 
the collision, either as a general average, or 
as a direct consequence of the collision, and 
a loss occasioned thereby. Some things are 
now well settled, which were formerly sub- 
ject to some controversy among jurists. In 
the first place, the sentence or decree 


| 





| tination, or in any other foreign port, where 
| ment there made, will be conclusive as to 
the items, as well as the apportionment 
| thereof upon the various interests, although 
| it may be different from what our own law 


established, that the sentence of a foreign 
court, of competent jurisdiction, acting i 
rem, is conclusive in respect to the matters, 
on which it directly decides. The original 
proceeding was here in rem, and precisely 
the same, as our own courts of Admiralty 
would have exercised in rem, in a case of 
collision arising within our own jurisdiction. 


In the next place, it is now well settled, 
that when a case of general average occurs, 
if it is settled in the foreign port of des- 


it rightfully ought to be settled, the adjust- 


would have made, in case the adjust- 


! See Benecke and Stevens on Averages by Phil- 
lips 146. 367. 383. 
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ment had been made on a like collision in our | shal! be equally borne by the ships, which 
own ports. The cases cited at the bar on this | have done it, and suffered it, whether on the 
point, are entirely satisfactury and conclusive.' | voyage, o* in the roads, or in port. Valin 
But the question still remains, whether, in | speaks of it indeed, as a common average be- 
the sense of the general maritime law, or | tween the two vessels ; (Le dommage cause 
at all events, in the sense of our law, the pres- | par Vabordage est juge avarie commune pour 
ent is a cese of general average, to which | les deur navires ;) but I do not know, that he 
the doctrine is properly applicable, so far as | is to be interpreted to mean a general aver- 
to make the underwriters liable therefor. It | age in the sense of the maritime law, as_ his 
certainly cannot be considered as strictly fall- | words rather refer to an apportionment of 
ing under the ordinary definition of general | the damage. If I were compelled to decide 
average, where a sacrifice is voluntarily | this question by the lights, which are now 
made for the benefit of al! concerned ; such | before me, I must confess, that the inclination 
as in cases of jettison and ransom, and ex- | of my opinion would be, that it is not a case 
penses in capture. By the law of England | of general average according to our law; but 
it seems clear, that a loss of this sort, that | that it is a case merely of particular average. 
is, by an acciden‘al collision, without fault on Emerigon considers al! losses by collision 
either side, is a particular average, to be borne | to be merely a simple average.' 
by the injured parties themselves; and it is; The real question, however, upon which 
not the subject of apportionment, or contribu- | this case turns, is, whether the underwriters 
tion, or of general average in any form. Lord | are liable for this apportionment or centribu- 
Stowell so lays down the doctrine in the case | tion of the Paragen towards the common 
of The Woodrop Sims, (2 Dodson R.85) and so | damage. Now, that collision of ships by acci- 
does Lord Tenterden in his work on Shipping, dent is a peril of the sea, and that underwri- 











(p.3.ch. 8. s. 12.) In this respect the law 
of England follows the Roman law. Si navis 
twat impacta in meam scapham damnum mihi 
dedit, quesitum est que actio mihi competeret ? 
Et ait Proculus, si in potestate nautarum futt, 
ne id accideret, et culpa eorum factum sit, lege 
Aquilia, cum nautis agendum®. Sed si tanta 
vis navi facta sit, que temperari non potuit ; 
nullam in dominum dandam actionem. But 
in many, if not in most, of the maritime na- 
tions of continental Europe, the rule pre- 
vails, that the damage shall be equally ap- 
portioned between the vessels. A summary 
of many of the Ordinances will be found in 
Jacobson’s Sea Laws (B. 4. ch. 1. p. 324. 
342.) in Emerigon on Insurance, (1 Emerig. 
ch. 12. s. 14.) in Valin’s Commentaries (2 Va- 
lin lib. 3.tit. 7. art. 10) in dott on Shipping 
(pt. 3. ch. &. s. 12.) and in Bell’s Commenta- 
ries. (1 Bell Comm. s. 518, to s. 520, p. 489. 
490. 4th edit.) Inthe Ordinance of Lewis 
4th, in 1681, it is expressly declared, that, 
in cases of collision of ships, the damage 


1 See especially Simonds v. White, 2 Barn. and 
Cress. 805. Dalglish v. Davidson, 5 Dow!l. anu 
Ryl. 6. Loring v. Neplune Insurance Company, 
20 Pick. 411. Thornton v. U.S. Insurance Company, 
3 Fairf. R. 153. Strong v. Fireman's Insurance Co. 
11 John. R.322. Depau v. Ocean Insurance Co. 
5 Cowen R. 63.3 Keat.Comm. lect. 47.p. 244. 2 Phil- 
lips on Insurance p. 254, 260. 

2 Dig. Lib. 9 tit. 21. 29 s. 2. 


| ters are liable for the direct injury to the ship 
| insured, which is occasioned thereby, admits 
of no doubt. The point of difficulty is, 
whether the amount of the damage apportion- 
ed on the Paragon is a direct injury occasion- 
ed by the collision. If it can and onght to be 
so treated, then the underwriters are liable 
for the loss. If, on the other hand, it is to 
be considered as a mere consequential inju- 
ry, then the maxim, causa proxima non remota 
spectatur, applies, and the underwriters are 
exonerated. This question has not, to my 
_ knowledge, ever before come under the con- 
|sideration of the American courts. It has, 
| however, been recently decided in England, 
|in a case,to which I shall presently refer. 
| But let us see, how it stands in the for- 
eign maritime law ; and in the opinion of 
eminent continental jurists. The French 
Ordinance of 168], (Liv. 3. tit. 6. art. 26.) 
among other things expressly declares, that 
the insurers shall bear al] losses and dama- 
_ges occasioned by collision (abordage.) Po- 
| thierholds, that, under this clause, the under- 
| writers are liable for all losses occasioned 
| by accident, without the fault of the injured 


| party. Emerigon holds the same doctrine,’ 
| 
| 


! Dig. Lib. 9. tit. 2. 1. 29. s. 4. 1 Emerg. Assur. ch. 
2. s. 14. n.1 0.4. p. 409. p. 414. edit. 1827. See 
also 1 Bell’s Comm. s. 526. p. 492. 4th edit. 


2 Pothier Des Assur. n. 50. #1 Emerig. ch. 12. s. 14. 








And no doubts seem to have been entertain- 

ed by either of them, that the loss, for which | 
the insurers were liable, included the dama- 

ges apportioned upon the vessel, arising from 

the collision, whether done directly to itself, 

or to the other vessel. Emerigon expressly 
says ; “*In the case of a rustic judgment | 
(judicio rustiio) where the damage is divided | 
between the two vessels, I believe, that the 

insurers are liable for the part, which belongs 

to the ship insured by them.”' In the mod- | 
ern code of commerce of France (art. 50) the 

insurer is declared liable for all losses and | 
damages, which may happen from fortuitous | 
collision (abordage fortuit.)* In another arti- | 
cle (art..407) it is declared; “In case of) 
collision, if the occurrence was purely ac- 
cidental, the damage is borne without reme- 
dy by the suffering vessel. If the collision 
proceeded from the fault of one of the mas- | 
ters the damage is paid by the one, who oc- 
casioned it. If there be a doubt, which of 
the two vessels were in fault, the damage is | 
to be repaired at their common expense in| 
equal portions between them.”? ‘This last | 
case has given rise to a doubt among the | 
French jurists, whether, as the code is silent | 
as to the liability of the insurers, except in | 
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since, if the ship insured be the most injured, 
they will have the full benefit of the rule. 
But there is a late case in England, di- 
rectly on the point. It is De Vaux v. Salva- 
dor, (4 Adolphus and Ellis, 420.) ‘That case in 
many respects resembles the present. The 
facts were, that the ship insured by the pol- 
icy, on which the action was brought, came 
in collision with a steam vessel, in the river 
Hoogly in Bengal, by which each was insured 
but the steamer most. The owner of the 
steamer threatened to proceed in the court 
of Admiralty, at Calcutta, against the vessel 
insured ; and the claim was referred to an 
arbitration ; and it was awarded, that each 
ship should bear hilf the joint expenses of 
the two. The ship insured was detained at 
Calcutta for some time to repair the dama- 
ges sustaired by the coliision. The insured 
claimed from the underwriters the amount of 


the wages and provisions expended during 
| the detention to repair as a general average ; 


and also the sum paid to the steamer by the 
ship insured. Lord Denman at the trial, 
rejected both items, holding the underwriters 
not liable therefor ; and upon a motion for a 
new trial, his opinion was supported by the 
Court of King’s Bench. His Lordship in 


cases of fortuitous collision, the insurers are | delivering the opinion of the court first sta- 
now liable for the damages apportioned, when | ted, that the wages and provisions in such a 
there is a doubt, as to which vessel is in| case were not a general average by the law 
fault. Boulay Paty, and Estrangin, beth | of England (in which respect it differs from 
hold, that, under such circumstances, the loss ; our Jaw ;) and then, he proceeded to say ; 
is tu be treated as a fortuitous collision, and) “ The second point appears to be entirely 


the damages are to be paid by the insurers.‘ | 
Now, it is not necessary to settle, whether 
these learned jurists are right or not in their | 


new, which circumstance is not so strong an 
argument against it, as against the former 
claim, because the event is likely to have 


interpretations of the modern French code. been of much less frequent occurrence.” And 
What I desire to state is, that they perfectly then, after referring to the case of Fletcher v. 
concur in the opinions of Pothier and Emer-, Poole, end the maxim. on which he thought 
igon, and hold, that the damage to the ship| the case must rest, In jure, non remota cau- 
insured not only is to be paid by the insur-! sa, sed proxima spectatur, he added ; “ Such 
ers, but that the damages assessed upon the | must be understood to be the mutual inten- 
ship are to be paid, whether she be the injur- | tions of the parties to such contracts. Then 
ed ship or not. And certa®ily it must be | how stands the fact ? The ship insured is 





admitted, that there is no hardship upon the 
insurers in adopting such a rule ; for it may 
as often work in their favor as against them ; 


') Emerig. Assur. ch. 12. s. 14. sub . 
edit. by Boulay Paty, 1827. ee 

* Code Comm. Liv, 2. tit. 10. s. 2. art. 350. 

3 Id. art. 407. 

‘See 1 Emerigon Assur. ch. 13. s. 14. p. 416. and 
417. Note by Boulay Paty, edit. 1827, 4 Boulay Paty 
Cours de Droit Comm. 14 to 16. Pothier Assur. par 
Estrangin, note 50. p. 72. 15. p. 76. Marseille ed. 1810. 





driven against another by stress of weather. 
The injury she sustains is admitted to be di- 
rect, and the insurers are liable for it. But 
the collision causes the ship insured to do 
some damage to the other vessel. And 
whenever this effect is produced, both ves- 
sels being in fault, a positive rule of the 
Court of Admiralty requires the damage 
done to both ships to be added together, and 
the combined amount to be equally divided 
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between the owners of the two. It turns out | only, and after a capture she were lost by a 


that the ship insured had done more damage 


peril of the sea ; would not the case bea to- 


than she has received, and is obliged to pay | tal loss by capture notwithstanding the prox- 


the owners of the other ship to some amount | 
under the rule of the Court of Admiralty. | 
But this is neither a necessary nor a proxim- | 
ate effect of the perils of the sea. It grows | 
out of the arbitrary provision in the law of | 
nations from views of general expediency, | 
not as dictated by natural justice, nor possi- 
bly as consistent with it ; and can no more 
be charged on the underwriters than a pen- } 
alty incurred by contravention of the revenue | 
laws of any particular state, which was ren- | 
dered inevitable by the perils insured | 
against.” 

This is the whole of his Lordship’s judg- | 
ment ; and [ have'cited it at large from a | 
desire to present the argument in the very | 
words, in which it was pronounced, so that) 
there should be no danger of its true force | 
being misrepresented or misunderstood. Now, | 
I own, that it is not quite satisfactory to my | 
mind. I admit in the fullest manner, the | 
force and propriety of the maxim, in cas- 
es of insurance, (for there are many other) 
cases of contract to which it does not apply’) | 
causa proxima non remota spectatur, in ascer- 
taining, whether there is a loss within the | 
policy. My difficulty is in admitting, that 
the case before the court was within the true | 
scope of the maxim. It seems to me, that | 
there is an over refinement in this attempt to 
apply the maxim ; and I cannot but think, | 
that there is much danger, too, in so applying 
it to mercantile transactions. Suppose the 
case of a capture of a neutral vessel, and she 
should be carried in for adjudication and 
acquitted upon payment of costs and expen- 
ses to the captors; would not the insurers 
be liable for these costs and expenses ? | 
There is no doubt, that they would, if the 
capture was one of the perils insured against ; 
and yet it might be said, and truly said, that 
the capture was not the necessary or imme- 
diate cause of those costs and expenses, 
They were the act of the court, founded 
upon an arbitrary rule, or an exercise of ju- | 
dicial discretion, Suppose the case of the | 
insurance ofa neutral ship against capture 





1 Suppose a factor should deposit the goods of his | 
principal in an improper place, where they were de- 
stroyed by an accidental fire, he would be liable for 
the foes ; and yet the fire was the proximate cause of 
the loss. 


imate cause was a peril of the sea? Sup- 
pose a steam ship insured against all perils 
but fire ; and having caught fire, the fire 
was extinguished only by the sinking of the 
ship at sea ; would it not be deemed a loss 
by fire within the policy? Suppose a ves- 


/sel is shipwrecked upon a barbarous coast, 


and is there set fire to by the natives, and 
thus destroyed; to what cause would the loss 
be attributed, to the perils of the sea, or to 
fire ? The former would bea peril act- 
ing directly on the subject matter, from 
which the ship was never delivered ; when 
the other proximate peril was superinduced.' 
Take a case still nearer to the present, of a 
contribution for a general average, or salvage, 
Neither of these losses is expressly within 
the words of the common policy. They are 
underwriters only to the enumerated perils. 
The contribution of other interests to a jetti- 
son occasioned by the perils of the sea, can- 
not be said to be a necessary or proximate 
effect of these perils. It is a charge, result- 
ing from the perils insured against, and at- 
taching to the property, as a burthen, by rea- 
son of these perils. But then the contribution 
is the result of a rule of the maritime law, 
which imposes the charge ; and independ- 
ently of that rule, there is no necessary or 
natural connection between the perils, which 
induced the jettison, and the contribution 
made by the other property. In a metaphys- 
ical sense, the proximate cause of the contri- 
bution is the rule of the maritime law, and 
the more remote cause is the perils of the 
seas. So, in cases of salvage. The expenses 
and charges of salvage in cases of shipwreck 
or other calamities and injuries to the ship 
by the perils of the seas, have, as their prox- 
imate cause, the labors and services per- 
formed by the salvors ; and have no neces- 
sary or natural connectien with those perils, 
though they are properly results or incidents, 
which may be subsequently attached there- 
to. 

We all know, that when a ship is obliged 


to put away to a port of necessity by losses 
or injuries in a storm, which constitutes a 


general average, the wages and provisions 


' Hahn v. Corbett, 2 Bing. R. 205. 
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and other expenses of the crewto and at the 
port of necessity constitute a part of the gen- 
eral average ? Why? Not because they 
are the proximate effects of those losses or 
injuries ; for the storm which occasioned the 
general average, has ceased ; but because 
they are charges, which follow, as a legal re- 
sult, from the original perils. When the 
thing insured becomes by law directly 
chargeable with an expense or contribution 
or loss in consequence of a particular peril, 
the law treats that peril, for all practical pur- 
poses as the proximate cause of such ex- 
pense, contribution, or loss. Pothier lays it 
down, asin his opinion a clear result of the 
contract of insurance, that the underwriters 
are bound to pay, not only the direct loss oc- 
casioned by a peril insured against, but all 
the expenses which follow as a consequence 
therefrom.' Estrangin (a 
commentator on Pothier) asserts, that there is 
not the slightest doubt on the subject. L’us- 
age etla loi ont toujours soumis les assureurs a 
supporter les frais, qui sont la swite dune for- 
tune de mer, comme les pertes directes occa- 
sionees par Vevenement.? 
equivocal opinion of Emerigon, as we have 
already seen And it is to be observed, 
that these learned foreign jurists found them- 


their own ordinances, as upon general princi- 
pies, applicable to the contract. 


insured against, but must also pay the expen- | 
ses and charges incident to, and flowing from 
the direct loss, as a part thereof. Ces frais 
extraordinaires (says Pothier) sont, pour le 
marchard, qui a fait assurer, une perte, qui 
lui est causee par une fortune de mer. I con- 
fess, that I have always hitherto supposed 
this to be also the doctrine of our law. 
Whatever expense, charge, or contribution 
flows as a natural or legal consequence from 
a peril insured against, | had supposed to be 
a loss within the policy, as being within the 
meaning of the maxim a proximate effect. 
I am aware of the bearing of the cases of 
Fletcher v.Poole, and Eden v. Poole, (2 Marsh. 
Insur. B. 1. ch. 16, 8. 5. p. 721.) and Robert- 
son v. Ewer, (1 T. Rep, 127.) But taking the 


' Pothier D’ Assur. n-. 49. 

2 Ibid. Estrangin, note. 

31 Emerig. Assur. ch. 12.s. 14 p. 414to 417, and 
Boulay Paty’s Comment. edit. 1227. 





very excellent | 


And this is the un- | 


Their reas- | 
oning turns upon this proposition, that the in- | 
surers are not only to pay the loss from a peril | 


——t 


provisions of the ship, to be, as they are gener- 
ally valued, as a part of the ship, and her ont- 
fit,I find it difficult (as indeed Mr Marshal! did) 
to reconcile these cases with Brough v. Whit- 
more, (4 Term R. 206); and if I were obji. 
ged to follow the rule laid down in one or 
the other of these decisions, I should follow 
thatin Brough v. Whitmore. In America, it 
has not been necessary to decide the point, 
on which these cases turned, as the wages 
and provisions in such cases are a general 
| average. 








| The case put by his Lordship, that the un- 
| derwriters would not be liable for a penalty, 
| incurred by a contravention of the revenue 
laws of any particular state, which was ren- 
| dered inevitable by perils, insured against, 
does not strike me with the same force as it 
did his Lordship, unless he meant a_ penalty 
in personam, and not a forfeiture operating 
upon the thing insured. In this latter view, 
I should say, nil agit exemplum, litem quod lite 
resolvit. Suppose by the laws of a country, 
| shipwrecked vessels were declared to be for- 
| feited to the government, either directly, or 


as aconsequence of the utter impossibility 
of complying with the revenue laws, arising 


| from the shipwreck, it would, as I think, be 


pe setae adie pater wr erye f | difficult to maintain, if the perils of the seas 
selves, not so much upon any pec ies o ; . 
’ pen aay P | were insured against, that the underwriters 


would not be bound to pay the whole loss, 
and not merely the direct injury done by the 
shipwreck. The case of Hahn v. Corbett (2 
Bing. R. 205.) appears to me fully to support 
this opinion. 


The difiiculties which met the court in the 
case of De Vaux v. Salvador, and were not 
overcome, appear to me to be these: First, 
the loss, or charge, or contribution, (call it 
which you may) occasioned by the collision, 
was, by the mere operation of law, a direct, 
positive and proximate loss, or charge, or 
contribution, attached to the ship, eo instanti, 
that the collision took place. It was in no 


| just sense a remote consequence of the collis- 


ion ; but a part of the injury done to the Para- 
gon herself. Secondly, it was not a mere 
personal charge, but achargeinrem. The 
Paragon was directly liable for it, and the 
charge thus attached to her, constituted to 
that extent a direct diminution of her value 
pro tanto. Debitum in presenti, solvendum 
in futuro. Suppose, by the laws of Ham- 
burg, in case of a fortuitous collision, both 
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vessels had (upon a principle of territorial 
policy) been declared forfeited to the govern- 
ment ; and the forfeiture had been enforced 
ggainst the Paragon; would there not have 
been a total loss arising from the collision * 
Hahn v. Cobbelt certainly goes to that extent. 


In every way, in which I can contemplate 
the case of De Vaur v. Salvador, with the 
greatest respect and deference for the learned 
judges, who decided it, ] confess myself una- 
ble to yield to its authority. It is confessedly 
a novel application of the maxim, Jn jure, non 
remota sed crusa proxima spectatur. Lord 
Bacon has indeed stated the reason of the 
maxim to be, that “ It were infinite for the 
law to consider the causes of causes, and 
their impulsion, one of another. Therefore it 
contenteth itself with the immediate cause, 
and judgeth of acts by that, without looking 
to any further degree.” But that great man, 
conscious of the difficulties attendant upon 
metaphysical refinements on the subject, qual- 
ified this observation with another. ‘* Also 
you may not confound the act with the exe- 
cution ofthe act ; northe entire act with the 
last part of the consummation of the act.” 
And of this he puts divers examples, one of 
which I will cite. “Ifa lease for years be 
made, rendering rent, and the lessee make 
a feoffment of part, and the lessor enter, the 
immediate cause is fromthe law in respect 
of the forfeiture, though the entry be the 
act of the party. Butthatis but the pursu- 
ance and putting in execution of tie title 
which the law giveth, and therefore the rent 
or condition shall be apportioned.” 


What greatly strengthens my doubts, is, 
that such jurists as Emerigon, and Boulay 
Paty, and Pothier, and Valin, and Kstrangin, 
treat this asa clear case of liability of the 
insurers, under the terms of the policy, not, 
as I have before remarked, upon any pecul- 
iarity of the French law, but upon the gen- 
al principles of the maritime law, acting on 
the contract of insurance. They treat the 
whole loss in a case of this sort to be a loss 
suffered by the ship, for which she was liable 
by a proceeding in rem, and to that extent 
damnified by the perils insured against. 
Suppose, in the present case, proceedings 
had been instituted in rem, for the contribu- 
tion for the collision (as they might well 
have been), and in the course of the proceed- 
ings, the Paragon had been sold to satisfy 











the charge, I confess, that I am unable to see, 
how the insurers could escape the payment 
for a total loss, any more than they could in 
the case of a sale of the ship to pay salvage, 
arising from a peril insured against. 

There is one circumstance in the case 
before the court, in which it differs from that 
of De Vaur v. Salvador. It is, that the 
amount of contribution was fixed by a judi- 
cial decree ; and against the ship, not directly, 
indeed, but indirectly ; for a stipulation was 
given, to prevent actual proceedings tnrem 
against her. But I do not know, that this 
circumstance ought to make any difference in 
the principle which ought to govern us— 
I certainly attach no weight to it. 

Upon the whole, my judgment is, tliat the 
defendants are liable upon this policy for the 
contributory amount paid by the Paragon on 
account of the collision, as a direct, positive, 
and proximate effect from the accident. 


SUPREME COURT. 


PENNSYLVANIA, SEPTEMBER TERM, 1833. 
Dorsey v. Dorsey. 


The courts of Pennsylvania have not jurisdiction of a 
cause of divorce which arose in another state, even 
betwixt those whose domicil of origin is in Penn- 
sylvania. 


The law of the actual domicil is the rule for every 
thing but the original obligation of the marriage. 


Apreat from an order of the common 
pleas of Fayette county, dismissing, for want 
of jurisdiction, a libel by a wife, praying to 
be divorced from the bond of matrimony for 
wilful and malicious desertion. The libel 
charged, that the parties were married in 
July 1823, and that they lived together till 
July 1827, when the husband absconded. It 
appeared by the proofs, that they were born, 
brought up, and married in Pennsylvania ; 
and, that they went to reside permanently, in 
Jefferson county, Ohio, where they were 
domiciled at the time of the desertion, which 
was fully proved. The wife, shortly after- 
wards, returned to her friends in Pennsylva- 
nia, where she had resided several years at 
the exhibition of her libel. It appeare’ »'s0 
that the law of Ohio, as well as that of Penu- 
sylvania authorises a divorce for desertion. 
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The cause was argued here by Veach, | 
Dawson and Austin for the appellant, who 
cited 2 Kent’s Com. 95. 2 Chase’s Ohio stat. 
1408, 3 Chase’s Ohio stat. 1551 ; and by Me 
Kennan for the appellee. The vpinion of 
the court was delivered by 

Gibson C. J—If the court below had ju- 
risdiction on any known principle, it is that 
of the ler loci contractus. The marriage 
was celebrated in Pennsylvania ; the par- 
ties were native inhabitants of Pennsylvania ; 
and it was not long before the malicious de- 
sertion, that they had acquired a domicil in 
Ohio. The appellant again resides in Penn- 
sylvania, but her husband does not; and if 
her domicil of origin could be an effective 
ingredient in her case, she would be pre- 
vented from resuming it, by the coverture 
which suspends her separate existence, and 
makes his domicil hers. We have, then, 
the case of a marriage betwixt inhabitants of 
our own state, with a subsequent domicil 
elsewhere ; and we have a petition by one 
of them to be divorced from the bond of mat- 
rimony for a conjugal wrong done when she 
was not under the protection of our laws, 
and by one who was not then, and is not yet, 
amenable to them. 

In constructing our international law of 
divorce, we naturally look for the materials 
of it in the jurisprudence of our ancestors 
whose institutions are more congenial with 
our own than those of their continental neigh- 
bors, and whose process of forensic discus- 
sion is usually more exact ; but we find an 
irreconcilable difference betwixt the decis- 
ions of the English, and of the Scottish 

courts. The English judges acknowledge 
the legitimacy of ne jurisdiction which is not 
founded inthe law of divorce at the place of 
the marriage, if it be an English one ; while 
the Scottish, in the other extreme, are wil- 
ling to found theirs even on a_ tempo- 
rary residence of the complainant in the 
country of the forum. Of the latter 
pretension, I shall say little more than 
that itis, in truth, a usurpation of power, to 
intermeddle in the domestic concerns of a 
neighbor. If a bona fide domicil, in the 
strictest sense of the word, were not essen- 
tial to jurisdiction, there would be nothing to 
prevent the exhibition of a libel by a proctor, 
and without the presence even of the com- 
plainant. But the respondent’s presence would 


against one who was not subject to the ju- 
risdiction, would be void on the plainest 
principles of natural law. Moreover, it is 
not perceived how the actual presence of 
both of them could confer jurisdiction of a 
cause of divorce, which was not, in its incep- 
tion, subject to the law of the forum. It 
seems to me the fallacy in the reasoning of 
the Scottish judges—plausible though it be 
—consists in their assumption, that divorce 
is a penalty every where annexed to a breach 
of the marriage contract, which, like a civil 
cause of action attendant on the person, may 
be enforced any where—thus forgetting that 
whether it be apenalty at all, depends not 
on the Scottish law, as an interpreter or aven- 
ger, buton the law of the domicil or else on 
the lex loci contractus which exclusively fur- 
nishes the original conditions. The Eng- 
lish doctrine, on the other hand, is not more 
reconcilable to our principle of finite alle- 
giance ; for notwithstanding the doubt and 
manifest inclination of Doctor Lushington in 
Conway v. Beazley, (3 Haggard’s Ec. R. 369) | 
take it to be settled by Lolley’s case, (1 Rus- 
sel and Ryan’s Crim. Ca. 236,) sanctioned in 
Tovey v. Lindsay, (1 Dow’s R. 124,) by the 
preponderating weight of Lord Eldon’s name 
—that the dissolution of an English marriage 
for any cause whatever, can be effected so 
as to be acknowledged in that country, only 
by English authority It was indeed intim- 
ated in Conway v. Beazley, that the question 
of jurisdiction in Lolley’s case, perhaps turn- 
ed on the difference between temporary and 
permanent residence ; but the report cer- 
tainly does not indicate it, and besides the 
conclusion attained was an unavoidable con- 
sequence of the British tenet of perpetual 
allegiance. Though an English subject 
acquire a foreign character from a foreign 
domicil, insomuch as to be treated as an alien 
for commercial purposes ; though he formal- 
ly renounce his primitive allegiance, and 
profess another ; he is accounted but as a 
sojourner while abroad, and England, by the 
dogma of her government, is his home, and 
his country still. Holding this dogma, it 
would be strange did she tolerate foreign in- 
terference with her domestic relations with- 
in her pale. Insisting on jurisdiction of his 
person, absent or present, she necessarily re- 
gards an attempt to change any one of these 
as an invasion of her sovereignty ; and in 








be more essential still; for a sentence 


that aspect, it cannot be denied that the mat- 
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ter is within her province and her power ; 
for though the status of marriage is juris 
gentium, the institution is, undoubtedly, a sub- 
ject of municipal regulation. And it is this | 
perpetual allegiance to the country, its insti- 
tutions, and its laws—not an indissolubility 
of the marriage contract from the presump- 
tive will and reservation of the parties— 
which is the root of the English doctrine. 
It truly assumes, that marriage is contracted 
on the basis of the laws, and that these for- 
bid a British subject to dissolve it by the 
authority of any other country ; but take 
away the law of perpetual allegiance, and 
you take away the foundation of the presump- 
tive pledge not to submit the duration of it 
to foreign action. The law of the place, is 
necessarily the law of the marriage, for its 
primitive obligation ; but except on the prin- 
ciple of perpetual submission to its suprema- 
ey in all things, it isnot the law of the con- 
tract forthe determination of its solubity. Is, 
then, a rule tuus founded, adapted to the ju- 
risprudence of a country, whose law of alle- | 
giance is different, and whose asserted right 
of affiliation in respect to those whom it ad- | 
mits, on that ground, to its civil and political | 


domicil, is a contingency which enters into 
the views of the parties, and of which the 
wife consents to bear the risk. By sanction- 
ing this transfer beforeliand, we consent to 
part with the municipal governance incident 
to it; but with this limitation we part not 
with the remedy of past transgression, Bar- 
ber v. Root, (10 Mass. 265.) On any other 
principle, an offending husband might, by a 
change of domicil, elude the vigilance of the 
law ; for I know not that the remedy would 
follow him, or that our law of divorce would 
be executed by a foreign tribunal, even were 
it provided with the requisite means. No 
country executes the bankrupt laws of anoth- 
er, or takes notice of a foreign revenue law ; 
and it was aptly sid in Barber v. Root, that 
the law of divorce is rather a part of the 
criminal than of the civil code, and that it 
applies not so much to the contract, as to 
the duties, standing, and conduct of the par- 
ties in society. It has been suggested, that 
the validity ofa foreign divorce, for a cause 
sufficient by the ler loci contractus, though 
arising in the country of the forum, might be 
conceded by the English authorities, or those 
of any other country which assumes the pre- 





- , | ‘ w. . . . ~ . . 
privileges—civoree among the rest,—con- | rogative of jurisdiction after emigration ; but, 


cedes the same right to every other country? | 
Framed on the basis of this law, the contract | 
implies no perpetuity of municipal regulation. 
While the parties remain subject to our ju- 
risdiction, the marriage is dissolvable only 
by our law; when they are remitted to 
another, it is incidentally remitted along 
with them. And that consequence must en- 
sue as well] where they are remitted to a ju- 
risdiction entirely foreign, as when they are 
remitted to that of a sister state ; for what- 
ever ultra-terriiorial force a sentence of di- 
vorce, by a court of competent jurisdiction, 
may have been thought to gain froin the con- 
stitutional precept, that the judgment of a 
state court receive the same faith and credit 
in every other state as in its own, nothing in 
the federal constitution or laws, has been 
thought to touch the question of jurisdiction, 
and the members of the union, therefore, 
stand towards each other in relation to it, as 
strangers, With what consistency, then, 
would naturalized citizens be allowed our law 
of divorce, were the validity of a divorce,by 
the law of the domicil in a sister state, dis- 
allowed because the marriage had not the 
same origin? ‘Transfer of allegiance and 
37 


consistently with their dignity, I see not 
how they could brook to have their peculiar 
laws executed by any power but their own. 
It is in going far beyond even that, and in 
taking cognizance of wrongs committed be- 
yond the limits of the territory subject to its 
jurisdiction, as was done in Titerton v. Ser- 
vish, (Ferguson on Marr. and Div. 65) where 
| the desertion was in England, that the pre- 
tension of the Scottish court of sessions, is 
| most easily assailed. It follows on our own 
| principle, however, that not only does jurisdic- 
tion belong to the courts at the place of the 
| domicil, but that the retribution must be me- 
ted by theirmeasure. ‘The appellant’s case, 
therefore, appertains to the authorities in 
Ohio. The forum is there, and the law 
which declares the offence, is there. The 
locus delicti may not be there, but the injury 
was suffered there. And it is conclusive 
that the person of the transgressor was not 
subject to our jurisdiction at the time of the 
fact ; for an attempt to bind him without it, 
or without hearing or notice, would be ex- 
travagant. Such appears to be the law, de- 
ducible from the nature of our political sys- 
tem ; and though the earlier American cases 
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seem to have been decided on local enact- | 
ment, the doctrine here attempted to be reas- | part of the premises, having purchased the 
oned out on principle, is fortified by prece- | same as personal estate of one Jos. Ray, as 
dent in Barber v. Root, already quoted, Han- | whose property it had been sold on execu- 
over v. Turner, (14 Mass. 230.) Jackson v. | tion. 

Jackson, (1 Johns, 424.) and Borden v. Fitch,| Benjamin Ray, one of the defeniants, 
(15 Johns. 121.) Our own statute declares, | claimed title to the same quarter, by virtue 
that “no person shall be entitled to a di-| ofa levy of an execution thereon against 
vorce, who is not a citizen of the state, and | Joseph Ray, which levy was made as upon 
who has not resided therein one whole year | real estate. 

previous to the filing of his or her petition or It appeared, that one Paine being the 
libel ;” a provision manifestly designed to | owner of a large real estate, mortgaged it to 
prevent a surreptitious use of the remedy. | one Taft. He then sold it to Joseph Ray, 
On general principles of law, applicable to /and R. S.who erected upon the same, in 
our condition, and in conformity to the spirit | connexion with one Colvin, who expected to 
of our statute, the sum of the matter seems | become an owner of the estate with them, a 
to be, that the law of the domicil, at the time | brick factory, which was the same now 
and place of the injury, is the rule for every | claimed by the respective parties to this suit. 
thing but the original obligation of the mar-! R. S. reconveyed his share of the estate to 
riage ; and that the libel was properly dis- | Paine, who occupied the factory with J. Ray, 





The plaintiff claimed to own one qnarter 


missed for want of jurisdiction. 


Order affirmed. 


SUPREME JUDICIAL COURT. 


WORCESTER, MASS., OCTOBER TERM, 1838. 
Allen v. Scott and others. 


The exception in a second mortgage deed of buildings 
standing upon the mortgaged premises, and erected 
subsequent to the making of the first mortgage, 
does not render the same liable to be taken and 
sold on execution, as the personal estate of the 
mortgagor. 


Whether the exception in a deed of a house standing 
upon land conveyed, amounts to a reservation of 


the land on which it stands, provided the house is 
in a condition that it cannot be removed (a brick | 


factory for instance)—Quere. 


The principle that a dwelling house, or other building 
standing upon another’s land, is to be regarded as 
personal estate, applies only where the same is sus- 
ceptible of removal, and does not apply where the 
owner of the land on which it stands, is a tenant 
in common of the building. 


Ts was a bill in equity by the plaintiff, 
who claimed to be a co-tenant with the de- 
fendants of a factory and appurtenances, 
The object of the bill was to compel the de- 
fendants to account for the plaintiffs share 
of the rents of the factory, and to admit him 
to occupy with them, 


/and Colvin, Paine and Ray, made one or 
/more subsequent mortgages of the estate, but 
‘therein excepted the brick factory. Colvin’s 
half of the factory was sold upon execution, 
as personal estate, and his title, thereby ac- 
| quired, had come to the defendants. Paine 
| having died, his interest in the estate was 
sold by his executor, and the defendants be- 
|came the owners thereof. Benjamin Ray 
having attached the interest of Joseph Ray 
in the factory estate in 1829, afterwards and 

within thirty days after obtaining judgment, 
| levied his execution upon said quarter part 
| of said property as real estate. 


| The question thus raised was between the 
| title by levy as real estate, and that by sale 
| upon execution as personal property, to one 
| quarter part of the factory, &c. 


The plaintiff contended, that Sy means of 
the first mortgage, the subsequent erection 
of the factory, and the subsequent mortga- 
ges of the estate, excepting the factory, 
which was made to the same mortgagee, the 
building became personal estate. That the 
sale and purchase of Colvin’s half by the 
defendants, was an admission by the parties, 
that the factory was personal estate, and 
that it was to be regarded as a building erec- 
ted on another’s land by his consent. 


The case was argued by Barton for the 
plaintiff, and by Washburn for the defend- 
ants. 





Wilde J. delivered the opinion of the court. 
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The first question made relates to the ef- 
fect of the reservation in the mortgage deed 
of the factory, standing upon the mortgaged 
premises. ‘The defendants contend, that the 
land under the same was thereby also re- 
served, because necessary to the enjoyment 
of the factory itself. The principle con- 
tended for, that whatever is necessary to the 
enjoyment of an estate passes with it, as an 
incident, is, in general, true. 

It has usually been applied to rights of way 
or other easements. The case of land upon 
which a building which is reserved, stands, 
is certainly a stronger case, even, than those 
which have usually been presented for con- 
sideration, although the question may not 
have arisen before, in that precise form. 
Among the authorities bearing upon this 
point the following way be referred to, viz: 
Leonard v. White, (7 Mass. Rep. 6.) Doane 
v. Broad St. Association, (6 Mass. Rep. 332.) 

If, then, the principle, that where a mill 
or other thing is granted, the land under it, 


and necessary to its enjoyment, passes with | 
it, is well founded, the plaintiff has no ground | 


on which to sustain his bill. 


But whether the exception carried with | 
it the land under the factory or not, the | 
property in this case, was real estate. As | 


between mortgagor and mortgagee, the ques- 
tion of property often presents difficulties, 
but as against al] the world, but the mortga- 
gee, the mortgagor is seized of the mort- 
gaged estate. Consequently, if a mortga- 
gor erects or otherwise becomes the owner 
of a dwelling house standing upon land 
which he owns as a mortgagor, the house be- 
comes a part of the real estate, and is so 
regarded in law. When, therefore, Paine 
and Ray excepted the factory which stood 
upon land already mortgaged, they did not 
thereby sever the factory from the rest of 
the real estate embraced in the first mort- 
gage, and, consequently, Benjamin Ray hav- 
ing attached and levied upon the property 
in question as real estate, his title must be 
considered as a valid one. 

Another objection to the plaintiff's suppos- 
ed title to the factory, as personal estate, is 
the fact, that the building cannot be remo- 
ved without destroying it altogether, as a 
factory. In no case has a building been re- 
garded by the court as personal] estate unless 
it has been susceptible of being removed by 
the supposed owner. 





There is still another objection made by 
the defendants which is fatal to the plain- 
tiffs claim to the property. The plaintiff on- 
ly owns an undivided share of the factory. 
This he has no right to occupy upon the de- 
fendants’ land against their consent, and his 
co-tenants, owning as they do the land on 
which their respective proportions of the fac- 
tory stand, have a right to prevent his remo- 
yal of it from the place, where it was erec- 
ted. And, therefore, if for no other reason, 
the factory cannot be personal estate. 

Bill dismissed with costs. 


Warfield v. Holbrook. 


In case of a subm ssion by two parties of all demands 
under a rule of court, the referees cannot award in 
regard toa claim not presented by the holder for 
aliowance, even though the adverse party request 
them to consider it. 





| Thus, where W. and H. had mutual dealings, and H, 
at the same time held a joint and_ several 
note against W. and others, and a submission of 
aclaim sued by W. andall claims of H. against 
W., was entered into, and upon H. refusing to 
bring forward any claim upon said note the referees 
declined acting upon it, although requested so to 
do hy W. ; it was held, that their award was good 
although it did not embrace the note. 


Whether such a submission and award would bar the 
recovery of such note—Quere. o 


Tue plaintiff brought an action of general 
indebitatus assumpsit, to recover the amount 
of an account against the defendant. 

The defendant having an account against 
the plaintiff, entered into an agreement with 
him, to submit the plaintiff's claim, and all 
demands of the defendant against bim under 
a rule of court. 

At this time there was pending in the same 
court an action in favor of the defendant, 
against the plaintiff and another person, to 
recover the amount of a joint and several 
note signed by them, and payable to the plain- 
tiff. At the hearing before the referees the 
plaintiff claimed that they should consider the 
note which the defendant held, and which 
he denied to be due, and that he should be 
allowed his legal costs of suit in the action 
pending thereon. 

The defendant’s counsel objected, that the 
| submission did not cover that demand and 
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declined offering it. The referees refused to 
consider it, and made their award according- 
ly. 

The defendant now moved for the accept- 
ance of the award, and the plaintiff moved 
that the same should be recommitted for the 
purpose of having the referees consider and 
award in regard to said note. 


The question was argued by Allen and 
Washburn for the plaintiff, who cited Raree 
v. Farmer, (4 T. R. 146.) Com. Dig. Arbitra- 
ment D. 4, Robson v. Railston1 B. and Adol. 
723.) Samuel et. al. v. Cooper et. al. (2 Ad. and 
Ellis. 752.) 


Merrick for the defendant. 


Shaw C. J. delivered the opinion of the 
court. 


The objection made to the award is, that 
it is not final, because it does not include a 
note held at the time of the submission by 
the defendant against the plaintiff. But 
the facts do not constitute any valid objec- 
tion to the acceptance of the award. If the 
ground taken by the plaintiff is correct, the 
defendant will be barred from recovering up- 
on his note. Holbrook might elect to con- 
sider his note a joint or a several one, but 
how far the submission embraced the note, 
it is not necessary now to determine. He 
was at liberty to abandon the claim under the 
note, and the court cannot now know that he 
has not done so. 

This is not within the class of cases ci- 
ted, where awards have been held not to be 
final ; for in these cases, debts or claims 
were presented but were not acted upon by 
the referees. Here no claim was presented 
by the defendant, and consequently the ref- 
erees could not have acted upon it, and their 
award must be accepted. 


Foster, Petitioner, v. Estate of Stone. 


The lien of a mechanic upon buildings erected by him, 
under the 117th chapter of the revised statutes, is 
not defeated by the death of the contracting party 
before the contract is recorded, provided the same 
be recorded, within the time fixed for the comple- 
tion of the contract, even though the estate of the 
deeeased should he represented, and actually proved 
to be, insolvent. 


Tis wasan application under the 117th 
chapter of the revised statutes, by the peti- 
tioner, whoclaimed tohave a lien upon cer- 
tain buildings erected by him for the intes- 
tate under a written contract. The question 
was, whether the lien attached so that the 
petitioner could avail himself of the provis- 
ions of that statute. 


Georgia, made a contract in writing with 


certain buildings upon the intestate’s land, in 
Auburn in this county. Before the period 
had expired within which the buildings were 
to be completed, viz: Feb. 7, 1837, the in- 
testate died inSavannah. News of his death 
reached here about the I4th of February, 
and on the 20th, the petitioner caused the 
agreement aforesaid to be recorded. On 
the 31st of May, administration was granted 
on the intestate’s estate in this common- 
| wealth. At the June term of the C. C. Pleas 
for this county, the petitioner having comple- 
; ted said buildings made his application for a 
| decree for the sale of the premises. Subse- 
| quent to that time, and before the hearing 
before the court, the estate «° the intestate 
| was represented insolvent. Commissioners 
| were duly appointed and the same is insol- 
vent, 





The case was argued by .J/len and Miles 
for the petitioner, and by Hushburn for the 
respondents. 

Wilde J. delivered the opinion of the 
court. 

The court held, that by recording the con- 
tract the petitioner’s lien attached ; that it 
made no difference, that the record was not 
made until after the death of the intestate. 
That when it was recorded the lien became 
like a mortgage upon the estate, and the rep- 
resentation of insolvency or the actual insol- 
vency of the estate, could not defeat the lien 
created by the statute. 


BOSTON, NOVEMBER TERM, 1538. 
Before Chief Justice Shaw. 
The Commonwealth v. William Westgate. 
A motion in arrest of judgment may be deeided hy 
one Judge of the Supreme Judicial Court. 
Construction of the statute of 1833, Chapter 85. 
| The jurisdiction given to the Municipal Court of the 





It appeared, that the intestate, a citizen of 


the petitioner, in 1836, for the erection of 
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city of Bostonin the statute of 1827, ch 113, is not 
contrary to the constitution of the United States, nor 
of this Commonwealth. 


Being adjudged a common and nvtorious thief, and 
sentenced as such, is aconviction of an aggregate 
compound crime, though each distinct larceny is a 
simple larceny. 


The additional punishment on a third conviction is 
not a repetition of any part of the punishment on a 
second conviction. 


It seems, that a fourth comer would be liable toan 
additional punishment. 


THis was an information filed by Samuel 
D. Parker, the Attorney of the Common- 
wealth, in pursuance of the duty imposed on 
that officer concerning second and third com- 
ers as convicts in the state prison, (See Re- 
vised Statutes. chap. 144, sect. 34, and the 
statute of amendinents.) After a conviction 
and sentence in the Municipal Court, the 
prisoner appealed to the Supreme Judicial 
Court, and there being no dispute of facts, 
the questions of Jaw raised in the defence were 
argued at much length before the Chief Jus- 
tice, by Wheelock for the prisoner, and by Par- 
ker, for the Commonwealth. 


Shaw C. J.—This case comes before the 
court by appeal from the Municipal] Court, on 
an inforination against the respondent, upon 
a third conviction and discharge from the 
state prison. The statute under which this 
proceeding is had, (statute of 1827, ch. 118. 
sect. 20.) in the proviso expressly allows such 
appeal. 

The respondent in the court below, and 
again in this court, upon being put to plead, 
stated that the facts contained in the informa- 
tion are true, but he denies, that by force of the 
law, he is liable to any additional punishment. 
I consider, that this is in the nature of a mo- 
tion in arrest of judgment, and is within the 
jurisdiction of the court when held by one 
judge, not being withinthe enumerated ex- 
ceptions in the revised statutes, ch. 81], sec- 
tions 12, 13. 


This information sets forth three convic- 
tions against the defendant, the last of which 
was at Taunton, in the county of Bristol, 
September Term, 1835. The information 
secks to have the additional punishment awar- 
ded, which might by law have been awarded 
upon that conviction. This being in 1835, 
previous to the going into operation of the 








revised statutes, and even before their passage 
the liability of the defendant, if it exists at 
all, must depend upon the statutes previously 
in force. The statutes then in force on the 
subject, were the statute of 1827, chap. 118. 
sections 19 and 20—and the statute of 1833, 
ch. 85. The first of these acts is repealed 
by the general repealing act, accompanying 
the revised statutes, passed February 17, 
1836, but with the limitations and exceptions 
expressed in the revised statutes, ch. 146. 
By the provision in section 6, no offence 
committed, or penalty incurred, under the 
acts repealed, shall be affected by the repeal, 
except when the punishment has been miti- 
gated. This is a penalty which was incur- 
red, if at all, before the revised statutes went 
into operation and is not affected by them, 
unless to mitigate the sentence. Then, how 
did the matter stand before ? The statute 
of 1827, ch. 118, provided for the additional 
punishment upon second and third convic- 
tions, (sect. 19,) and also directed the war- 
den of the state prison (sect. 20,) to make 
representation to the County Attorney for 
the County of Suffolk; and the statute 
makes it his duty, by information or other 
legal process, to bring the same before the 
Municipal Court. This is the course pursu- 
ed in the present instance. This statute 
does not make this proceeding conditional, 
that is, in case the fact was not known to the 
prosecuting officer, atthe time of such sec- 
ond or third conviction. Whether such an 
averment would have been necessary under 
the statute of 1817, it is immaterial to in- 
quire ; it is not so under this statute. I 
cannot perceive, that this statute was re- 
pealed by any subsequent act, prior to the 
revised statutes. A doubt had arisen wheth- 
er under this statute of 1827, two convictions 
at one and the same term were two convic- 
tions within the meaning of this act. Con- 
trary to what was, perhaps, the actual intent 
of the legislature, it was held upon the con- 
struction of the statute, that two convictions 
at the same term were two convictions with- 
in this statute. Comm. v. Phillips, (11 Pick. 
28.) To alter this provision, and to restore 
what was probably the original intent of the 
act, the statute of 1832, ch. 73, was passed, 
providing that no person should be sentenced 
under these provisions unless he had been 
at two several times sentenced to the state 
prison and twice discharged. It probably 
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went upon the ground, that the state prison 
discipline was a penitentiary experiment ; if 
it had not succeeded upon two distinct trials, 
a longer time of punishment should be tried 
upon those who should come a third time. 


But while this statute made the law clear 
and explicit in this particular, requiring not 
merely two convictions, but two actual ex- 
periments of distinct terms of punishment, it 
probably went beyond the intention of the 
legislature in abrogating the provisions of 
law, as to additional punishment on a second 
distinct conviction; because in the succceed- 
ing year, the act, last above mentioned, is it- 
self repealed by the statute of 1833, ch. 85. 
This act provided for the additional punish- 
ment, both upon second and third convic- 
tions, on which the convict had been at one 
or two distinct times before sentenced to the 
state prison, and al. several times discharged. 
This act substantially re-established the law 
of 1827, only substituting a second and third 
distinct sentence to the state prison, instead 
of asecond or third conviction. This act re- 
mained in force in connection with that of 
1827. As to the mode of proceeding, at the 
time of the defendant’s third conviction in 
September 1835. The act of 1832, by its 
torm, affected only second [third ?] comers 
to the state prison, and would in no respect 
affect the case of the respondent, It may, 
in this respect, be considered as if it had 
never been passed, 

We are then to look for the construc- 
tion of the statute of 1833, ch. 8&5. It pro- 
vides, that when any person shall wpon con- 
viction of any crime be duly sentenced 
therefor by confinement to hard labor in the 
state prison for a period of not less than one 
year. This is the condition of the defend- 
ant, he was sentenced at T'aunton on two 
distinct convictions in 1835. One, how- 
ever, is sufficient, and one of these was for 
two years, 

The act then goes on—and in case such 
convict shall have been twice before convict- 
ed and sentenced to the state prison of this 
state, or of any of the United States, for a 
period of not less than one year, and shall 
have been twice discharged therefrom in due 
course of law, whether any such convict shall 
have been pardoned or not, and the same 
shall be alleged and proved to the court 


| 





be sentenced to, and punished by, confinement 
to hard labor for life, or for a period not less 
than seven years, at the discretion of the 
court which shall decree the additional sen- 
tence by virtue of the 20th section of the for- 
mer act. 

This clause by thus referring to the stat- 
ute of 1827 shows, that it was not the intent 
of this act to repeal that ; but it adopts and 
confirms it as to the mode of proceeding, by 
information before the Municipal Court. 

Taking this view of the statute of 1833, is 
the defendant’s case within it? He must 
have been sentenced twice before to 
hard labor for one year or more at each time. 
By reference to the information, and the 
transcripts of the records, it appears, that in 
1817, before the Supreme Judicial Court at 
Taunton, he was convicted and sentenced 
to six years hard labor, which punishment 
he suffered and was then discharged. It fur- 
ther appears, that at the Supreme Judicial 
Court at New Bedford, in November 1831, he 
was sentenced as a common and notorious 
thief, on three distinct convictions, to three 
years hard Jabor in the state prison, which 
punishment he suffered and was afterwards 
discharged. 

One objection taken to this, is, that al- 
thongh the defendant was sentenced as a 
common and notorious thief on three convic- 
tions of larceny, non censtat, that they were 
not all simple larcenies, on each of which, if 
sentenced on one alone, he would be liable 
for a term not exceeding one year, and that 
it was accidental, rather than of the essence 
of the crime, that he was convicted on three 
indictments at one and the same term. 

The first enswer, and that a decisive one, 
is, that as the law stoed on the statute of 
1833, a conviction for a crime on which the 
sentence might be, and was, one year, (as it 
might be for a simple larceny,) is one of the 
convictions and sentences within the act. 

But another, and equally decisive answer 
is, that in estimating the prisoner’s sentences, 
the actual sentence imposed, and not the 
maximum of the penalty which might by law 
be imposed, is the test of such sentence as is 
one to be counted in determining additional 
punishment, to a second or third comer. 

But further, I consider it now to be settled, 
that, to be convicted and sentenced under 
the statute as a common and notorious thief, 





having jurisdiction of the case, the party may | is the conviction of a compound aggregate 














crime, punishable by confinement for a long 
term of years, and upon this ground one so 
convicted and sentenced is allowed an appeal, | 
Comm. v. Tuck, (20 Pick. 356.) The con- | 
viction of three larcenies at one and the same | 
term, is, ina certain sense accidental, but it | 
is the very accident contemplated in the stat- 
ute, on the happening of which, the party is 
to be sentenced as for an aggravated com- 
pound offence. 

It appears to me, therefore, very clearly, | 
that the defendant has been twice before sen- 
tenced, and twice before discharged within | 
the true intent and construction of this stat- | 
ute, and being for a third time sentenced for | 
a term of one year or more, he is liable to | 
the additional punishment, unless some of | 
the other objections can be sustained. 

That this result is not affected by the re- 
yised statutes is shown by the act of amend- 
ment, which after making some slight modi- 
fications of the former statutes, provides, | 
(page 810,sect. 18) that when the last con- | 
viction in any case mentioned there, shall be 
had for any offence committed before a 

| 
| 
} 


| 
| 
| 


state shall take effect, the additional pun- 
ishment shall be regulated by the statutes 
which were in force when such last offence 
was committed, and the sentence shall be 
awarded accordingly, notwithstanding the 
repeal of those former statutes. This is de- 
cisive. Not only was the offence committed, 
but the last conviction was had before this 
statute and the revised statutes took effect, 
and, therefure, the additional punishment is 
to be regulated by the old statutes, before re- 
ferred to. 


The next objection is, that the act giving 
jurisdiction, on such an information as the 
present, to the Municipal Court, here in| 
this city, is contrary to the constitutions of | 
the United States, and of this Commonwealth, | 


and, therefore, void. | 





I can perceive no ground for this objec- 
tion. The constitution of the United States, 
in the 6th article of the amendments, mani- 
festly applies to criminal prosecutions under | 
the constitution and laws of the United | 
States, and was intended to prevent laws be- | 
ing made, which would carry parties accused | 
into distant states, or where a large state | 
forms more than one district. into another dis- 
trict, for trial. The constitution of Massa- 
chusetts in the 13th article of the declara- 
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tion of rights, is to this effect. In criminal 
proceedings, the verification of facts, in the 
vicinity where they happen, is one of the 
greatest securities of the life, liberty and 
property of the citizen. 

This is a declaration of one of those great 
truths, which is rather to stand as a guide to 
the judgment and consciences of legislators, 
than as a limitation to their powers. Be- 
sides, the information in this case can hardly 
be considered as a criminal prosecution. It 
is rather in the nature of a writ of habeas 
corpus, by which a party is brought before a 
court, that the judgment affixed by law to a 
particular offence already tried, of which the 
party is already convicted by a court of com- 
petent jurisdiction in the vicinity where the 
offence was committed, may be arhended and 
completed. 

Further, almost the only fact to be tried 
is the identity of the party who has been be- 
fore sentenced ; all the rest is proved by the 
transcript of the several records. ‘The orig- 
inal facts charged in the indictments cannot 
be inquired into, nor can the incidents of the 
trial be drawn in question. ‘The fact of 
identity must usually be proved by the testi- 
mony of persons from the state prison, which 
is within two miles of the place of sitting of 
the court authorized to try it. This would 
be quite sufficient to satisfy the provision of 
the constitution, which rather looks to prin- 
ciples and rights than to forms and modes of 
proceeding, even if it was restrictive instead 
of being merely monitory in its terms. 

Another exception is, that as the defend- 
ant was sentenced to an additional punish- 
ment on his second conviction, the whole ef- 
fect ofthe law upon those two first convic- 
tions is exhausted, and he cannot again be 
sentenced to any additional punishment upon 
any ground on which those two former con- 
victions are taken into consideration. 


This is founded upon a misconception of the 
principle and policy of these laws. ‘That prin- 
ciple is a very plain one, that a second or 
third offence should be attended with a more 
severe punishment than a first. When, there- 
fore, the former convictions are set forth and 
proved, it is not, thata further punishment is 
to be inflicted upon those former offences, but 
to show the character of the offender, and to 
give effect tu the increased penal consequen- 
ces, affixed by law to the third offence. Af- 
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ter the second conviction, and the additional 
sentence thereon, had the defendant commit- 
ted no new offence, no further punishment 
could ever be inflicted on him. All the 
punishment, which he is to receive on the 
third conviction, is the punishment affixed by 
law to that offence alone, and the former 
convictions are averred and proved for the 
sole purpose of showing that this is a third 
conviction, and thus giving effect tothe law, 
which denounces a_ higher punishment 
against a person thus repeatedly offending. 
This would be more apparent if the whole 
punishment, including the additional, were 
imposed by the court before whom such third 
conviction was had. But the additional pun- 
ishment in this form is the same in principle; 
it isthe completion of the judgment, upon 
such third conviction. It was asked by way 
of illustration, whether if the defendant 
should now suffer the additional punishment 
and should be again convicted, he would be 
again liable to an additional punishment 
under these laws. In my judgment he un- 
doubtedly would. The case would then ex- 
ist, in which he had been twice before 
convicted and sentenced, and twice dischar- 
ged from the state prison, and upon another 
conviction he would be precisely within the 
Jetter and spirit of the statute. ‘That he had 
been convicted and sentenced more than 
twice, would not do away the fact, that he 
had been sentenced twice, nor the effect of 
it. 

It was objected, that it should appear in 
the information, that the fact of the former 
conviction was not known at the time of the 
indictment and trialyon which the last con- 
viction was had. I think there is no weight 
in this objection. The statutes of 1827 and 
1833, do not authorize an information only in 
case the fact was not known at the time of 
the trial. It authorizes it generally, not con- 
ditionally. In Comm. v. Phillips, (11 Pick. R. 
28,) it was held, that when the former convic- 
tions were judicially brought to the notice 
of the court and jury, by being stated in the 
indictment, the presumption of law was, that 
such former convictions were taken into con- 
sideration in fixing the punishment, and that 
the additional punishment provided by law 
was included in the sentence. This of 
course, would be a bar to an information, on 
the ground that the additional punishment 
svught for by the information had been al- 


ready imposed. Comm. v. Ross, (2 Pick. Rk. 
165.) Comm. v. Phillips, (11 Pick. R. 28.) 

I am, therefore, on the whole matter, of 
opinion, that said Westgate is liable to the 
additional punishment, and by the terms of 
the statute this cannot be for a term less 
than seven years. I shall adopt and confirm 
the judgment of the Municipal Court by 
awarding one day solitary ioprisonment and 
to be confined to hard labor seven years in the 
state prison in Charlestown. 





MUNICIPAL COURT. 
BOSTON, MAY TERM, 1836. 
The Commonwealth v. James Grant and John 
-Inderson. 


In what cases the testimony of an accomplice will be 
received, and the effect of such testimony. 


Tue defendants, with four other persons 
who were named in the indictment, were 
charged with stealing $35,154, the property 
of several persons, from their possession. 
The money consisted of bank bills, and was 
taken on the 18th September, 135, from the 
baggage car of the Providence railroad. 
The persons concerned in this larceny were 
convicts, who had escaped from Botany Bay, 
and found their way to this country, where 
they had been engaged for some time in the 
commission of great crimes. ‘I hese defend- 
ants with William Hosford, an accomplice in 
the felony, were arrested on the following 
day, on their way to New York. The bills 
were found at Framingham in this state, 
where they were deposited by Hosford on 
the night of the robbery. 


R. Choate and John C. Park for the de- 
fendants. 


Samuel D. Parker for the commmonwealth. 


Hosford was used as a witness for the 
prosecution. His testimony was strongly 
impugned by the defendants’ counsel, but 
was corroborated by upwards of twenty dif- 
ferent and material facts. ‘The law relative 
to the evidence of an accomplice was stated, 
in committing the case to the jury, by 

Thacher J.—He said, that when he ob- 





served to the jury on the adjournment of the 
court the preceding evening, that the case 
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was to be decided on their responsibility he did 
not mean to withhold from them on his pxrt, 
such instructions on points of law, as would 
enable them to take a just view of the evi- 
dence, and to come to a correct result. It was 
a case, in which the government principally 
relied on the testimony of an accomplice to 
obtain a verdict against the parties on trial. 

An accomplice inay be examined as a wit- 
ness both in civil and criminal cuses, not- 
withstanding his participation in the guilt of 
the crime. No promise of pardon, whether 
absolute or conditional, will render an ac- 
complice incompetent. My Lord Hale says, 


(1 H. P. C. 305,) “Though such a party be 


admissible, as a witness in law, yet the cred- 
ibility of his testimony is to be left to the 
jury, and truly it would be hard to take away 
the life of any person upon such a witness, 


that swears to save his own, and yet confess- | 
eth himself guilty of so great a crime, unless | 
there be also very considerable circumstan- | 
ces, which may give the greater credit to | 
In every case, it is un- | 


what he swears.” 
derstood, that he should make a fair and im- 
partial disclosure of his own, as well as of 
the guilt of his companions. 
guilty of perjury in any one particular, wil- 
fully stating a falsehood, or designedly con- 
cealing a ma‘erial fact; it would be the right 
and duty of the jury to withhold all faith 
from his testimony. For it is better, that 
the guilty should escape, than that they 
should be convicted on the testimony of per- 
jured witnesses 

While there is no doubt as to the compe- 
tency of the accomplice, upoh any principle ; 
the condition is, not that he should, by his 
testimony, convict nor even that he should give 
evidence unfavorable to any prisoner, but that 
he should make a fair disclosure of what he 
knows of the transaction. His credit is for 
the consideration of the jury. The acknow!l- 
edged turpitude of the witness stamps his tes- 
timony with suspicion ; and it cannot be deni- 
ed, that he has a strong temptation, to endeav- 
or to eflect, by his testimony, the conviction 
of the party accused, and on trial. 

The jury may convict on the evidence of 
the accomplice alone, provided they give full 
credit to it. But it is rarely safe to do so; 
and it is most proper to acquit the party, 
where the testimony of the accomplice is not 
corroborated in material circumstances. But 
it is not necessary, that the accomplice should 
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And if he is | 


| be confirmed in every circuinstance, If that 
/ were required, his testimony would not be 
wanted; because the guilt of the accused 
would in such case be proved without the aid 
of the accomplice. He is supposed to know 
much, that is known only to him and to his 
|associates. It is often necessary for the gov- 
ernment to use the testimony of an accom- 
plice to bring to light deep laid schemes of 
guilt. The confederacies of bad men are 
usually, if not always, not only conceived in 
iniquity, but executed in secret. Although 
it could not be denied, that to betray the se- 
cret of the confederacy is a breach of 
plighted faith among themselves; yet it is 
| some amends to society, and it is much to 
| be desired, that such men shou!d always dis- 
trust one another. 

But wheré persons are to be convicted on 
the testimony of an accomplice, who is as 
guilty as themselves; it seems to be proper 
to allow to them every chance to protect 
themselves against his private malice and 
interested villany; and therefore the judge 
| had thought it to be his duty in this case, 


"| not to restrict the learned and faithful coun- 


sel for the prisoners in the privilege of 
| cross-examination. 
Hosford had related the facts, and had 
| been subjected to a most severe cross exam- 
‘ination. He had stated his own participa- 
(tion in the guilt apparently without reserve. 
'He did not withhold, though it was evident, 
| he was reluctant to state many circumstan- 
ces of his life which had vccurred in foreign 
countries, and since his arrival inthe United 
States, which tended greatly to his disgrace. 
When the counsel for the prisoners pressed 
‘him very hard, he could escape from their 
severe scrutiny only by declaring, that he 
/ knew he did not stand before them as an in- 
'nocent man—if he had not dealt in crimes, 
/and kept such bad company, he said, he should 
not have been brought to that place, 

But it was necessary for him to utter the 
| truth on this cecasion: and it was for the jury 
|to decide whether he was sensible o! the 
| duty as well as the privilege of his situation. 
| The judge then adverted to the various 
| circumstances, in which he was corroborated 

by other witnesses in the case. These were 

numerous, and so conclusive, that the jury 

after retiring to deliberate for a few minutes 

only, returned into court with a verdict, that 
both were guilty. 
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NEW YORK. 

Tue legislature of New York, at the sixty- 
first session thereof, which commenced Jan- 
uary 2, 15838, passed three hundred and thir- 
tythree acts, and four concurrent resolu- 
tions. 

Auctioneers. Any citizen of New York is 
authorized to become an auctioneer, upon 
executing and depositing with the comptrol- 
ler, a bond for the payment of auction duties. 
Chap. 52. 

Railroads. Wilfal injuries (other than 
those from which the death of a human being 
shall result) to railroads are made punisha- 
ble by imprisonment, not exceeding five 
years in the state prison, or in a county jail 
not less than six months. Chap. 160. 

Chancery proceedings.—Trial by jury.— 
Testimony. Either party in a suit in chan- 
cery may require a trial by jury in all cases, 


in which, in the opinion of the court, an 1s- | 


sue of fact suitable for the determination of 
a jury, ona material point in a cause, can 
be framed ; or the court may order the same, 
when no request is made by either party ; 


Punishment of death. An act, to abolish 
the punishment of death in certain cases, 
provides, that there shall be three degrees 
of murder, namely: 1. whenever the homi- 
cide shall be perpetrated from a_premedita- 
ted design to effect the death of the person 
| killed or of any human being, it shall be 
murder in the first degree ; 2. when perpe- 
trated by any act imminently dangerous to 
‘others, and evincing a depraved mind, re- 
gardless of human life, although without any 
premeditated design to effect the death of 
any particular individual, shall be murder in 
the second degree; and, 3. when perpetrated 
without any design to effect death, by a 
| person engaged in the commission of any 
felony, shall be murder in the third degree, 
The punishment of murder in the first de- 
gree is death; of murder in the second de- 
gree, solitary imprisonment for life at hard 
labor; and of murder in the third degree, 
| imprisonment at hard labor for any term not 
exceeding twenty years. 

Any person, so sentenced to imprisonment 
for life, is to be considered and esteemed as 
civilly dead, and the same disposition to be 
made of his estate, as if he had died on the 
day of the sentence. 


and, on the trial of such issue, the defend- | 


ant’s answer, or any other pleadings or pa- | 
pers proper to be read as testimuny in the — 


court, in which the cause is pending, may be 
read as evidence. 

The court may prescribe a short and con- 
venient form, to contain the issue to be sub- 
mitted to the jury, by way of interrogatory 


or otherwise, on which the jury may tind a | 


general or special verdict. 

In those cases, in which, in the judgment 
of the court, an issue cannot be framed fora 
jury, the testimony to be given shall be giv- 
en orally, except when the witness resides 
more than one hundred miles from the place 
of trial, or out of the state, or is unable to 
attend, in which cases, the testimony may be 
taken in the manner now prescribed by law. 
Chap. 258. 

NEW JERSEY. 

The sixtysecond general assembly of this 
state commenced its first sitting on the 
twentyfourth of October, 1837, and termina- 
ted its second on the fitst of March, 1838 ; 
and, during these sessions, passed one hun- 


PENNSYLVANIA. 

The general assembly of this state, at the 

session thereof, which commenced in De- 
| cember 1837, and terminated in April 1838, 
passed ninetyeight statutes and twentytwo 
| joint resolutions, very few of either of which 
| relate to the general laws. 
“Actions by and against partners. Actions 
_ by and against partners are not to be abated 
or defeated, by reason of one or more indi- 
viduals being or having been members of 
both firms, or being or having been of the 
| parties plaintiffs and also of the parties de- 
_fendants in the same suit. No. 75. 


The same statute, which contains the fore- 
| going provisions, and which is entitled “ An 
act relating to the commencement of ac- 
tions, to appeals from county auditors, and 
for other purposes,” furnishes an example of 
a mode of legislation, more common, we be- 
lieve, in Pennsylvania, than in any other of 
the United States, We allude tc the slov- 
enly and very improper practice of introduc- 
ing severa] incongruous subjects into the 





dred and twentyone statutes, and fifteen | same statute, under the unmeaning title of 


resolutions. 


“other purposes.” The statute abovemen- 
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tioned, besides the section concerning ac- 
tions by and against partners, contains pro- 
yisions relating to the inspection of butter 
and hog’s lard,—the boundaries of the 
borough of Alleghany,—certain free road 
and turnpike companies,—the payment of 
the Cumberland county school teachers,— 
and the appointment of a measurer of marble. 

Limited partnerships. The general part- 
ner, in any limited partnership, is authorized, 
with the assent in writing of his partner, to 
sell or dispose of his interest in the partner- 
ship, by deed or will. This important enact- 
ment is found, not where one would look for 
it, in a statute, but in a joint resolution 
(No. 19), “relating to the state library and 
for other purposes !” 

We cannot help adding, that the volume 
containing the above statutes of the state of 
Pennsylvania, which purports to be printed 
by Theodore Fenn, and “ published by au- 
thority,” at Harrisburg, is altogether the 
meanest, in point of typography and paper, 
which we have ever seen devoted to the pur- 
pose of promulgating the laws of any state 
or country whatever. 


MARYLAND. 

The general assembly of Maryland, at a 
session begun December 25, 1837, and ended 
March 30, 1838, passed three hundred and 
sixtythree acts (almost all of a private char- 
acter) and seventynine resolutions. 

Rules of court. Chapter 115, reciting, 
that ‘courts have and exercise a discretion- 
ary power of establishing and altering rules, 
which, in their operation, are as binding as 
the acts of the legislature, and ought there- 
fore to be printed and published,” makes it 
the duty of the clerks of the county courts, 
to publish such rules in the newspapers 
printed in their several counties, 

Injuries by fire from railroad engines. If 
any woods, fields, or other property, real or 
personal, shal! be burned or injured, by the 
fire or sparks from any locomotive engine or 
other machine, the railroad company, in 
whose use or on whose road the engine is 
employed, is made responsible for damages 
equal to the injury. Chap. 309. 

Felony. The taking and carrying away 
of corn from the stalk, to the amount of a 
peck or more, with a felonious intent to con- 
vert the same, is made a felony, punishable 





by confinement in the penitentiary for not 
less than two nor more than five years. 
Chap. 361. 


VIRGINIA, 


The general assembly of Virginia, at the 
session thereof, which commenced January 
1, and ended April 9, 18380, passed three 
hundred and thirtyone statutes (one hundred 
and fortyfive of which were of a public and 
general nature), and thirteen resolutions. 


Solitary confinement. So much of the 
criminal law, as requires the infliction of 
solitary confinement, in cases of conviction 
of felony, is repealed ; and the same is to be 
dispensed with, except so far as may be ne- 
cessary for the proper discipline and good 
eovernment of the penitentiary or jail. Chap. 
26. 

Burning in the hand. This part of the 
old common-law punishment of felony is 
abolished. Chap, 100. 

Concealed weapons. The habitually or 
generally keeping or carrying, by any one, 
about his person, in such a manner as to be 
hidden or concealed from common observa- 
tion, of any pistol, dirk, bowie knife, or other 
weapon of the like kind, from the use of 
which, the death of any person might proba- 
bly ensue, is made punishable by fine not 
exceeding five hundred dollars, or imprison- 
ment not exceeding six months. Chap. 101. 


GEORGIA, 

The general assembly of this state, at its 
session in November and December, 1837, 
passed a considerable number of laws and 
resolutions, mostly of a municipal or private 
character. The statutes are arranged alpha- 
betically, without. regard to the order of time. 


Constitution. Three acts were passed, for 
amendments of the constitution ; 

1. Relating to the judiciary. 

2. Changing the election of members of 
the general assembly from annual to bien- 
nial, and enlarging the term of office of the 
state’s attorney and solicitor, from three to 
four years. 

3. Relating to the pardoning power. The 
present constitution authorizes the governor 
“to grant reprieves for offences against the 
state, except in cases of impeachment, and 
to grant pardons, or to remit any part of a 
sentence in all cases after conviction, except 
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for treason or murder, in which cases he may 
respite the execution, and make report there- 
of to the next general assembly, by whom a 
pardon may be granted.” The amendment 
proposes to authorize the governor, in cases 
of treason or murder, to commute the punish- 
ment to imprisonment in the penitentiary for 
a term of years, or to respite the execution, 
and to make report thereof to the next gen- 
eral assembly, for pardon or commutation by 
that body.' 


Deadly weapons. It is made a high mis- 
demeanor, punishable by a heavy pecuniary 
fine, for any mer¢hant or vender of wares or 
merchandise, or any other person, to sell or 
offer to sell, or to keep, or have about their 
person or elsewhere, any bowie or other 
kind of knives (including also pistols, dirks, 
sword canes, spears, &c.) manufactured and 


sold for the purpose of wearing or carrying | 


the same as arms of offence or defence. 
Partners. The insertion or use, by any 

partnership, in their partnership style or 

name, of the name of any individual not ac- 


tually a copartner, is prohibited undera pen- | 


alty of one hundred dollars for each day, 
during which the same may be so used. 


LOUISIANA. 


The thirteenth legislature of this state, at 
its second session, which commenced De- 
cember 11, 1837, and terminated March 1°, 


1838, passe! one hundred and fifteen acts and | 


resolutions. 


Bills of exchange. The rate of damages, 
to be allowed and paid upen the usual pro- 
test for non-acceptance or for non-payment 
of bills of exchange, drawn or negotiated 
within the state of Louisiana, is established 


as follows, viz.: on all bills of exchange | 


drawn on and payable in foreign countries, 
ten dollars upon the hundred upon the prin- 
cipal sum specified in such bills; on all bills 
of exchange drawn on and payable in any 
other state in the United States, five dollars 
upon the hundred upon the principal sum 
specified therein. 

The damages, above provided, are to be 
in lieu of interest, charges of protest and all 
other charges, incurred previous to and at 
the time of giving notice of non-acceptance 


The constitution of Georgia may be amended by 
two thirds of the legislature, at two successive ses- 
:.ons. 


or non-payment ; but the holder may demand 
and recover lawful interest upon the aggre- 
gate amount of the principal sum specified in 
the bill, and of the damages thereon, from 
the time at which notice of protest for non- 
acceptance or non-payment shall have bees 
given, and payment of such principal sum 
shall have been demanded. 

If the contents of a bill are expressed in 
the money of account of the United States, 
the amount of the principal, and of the dam- 
ages for the non-payment or non-acceptance, 
are to be ascertained and determined, with- 
out any reference to the rate of exchange 
existing between Louisiana and the place on 
which the bill is drawn, at the time of the 
demand of payment, or notice of non-accept- 
ance or non-payment. 

If the contents of a bill are expressed in 
the money of account or currency of any for- 
_eign country, the principal and damages are 
to be ascertained and determined by the rate 
of exchange, but whenever the value of such 
foreign coin is fixed by the laws of the Uni- 
ted States, the value so fixed is to prevail. 

The following days are to be considered 
as days of public rest in Louisiana, viz.: the 
first and eighth of January, the twentysec- 
ond of February, the fourth of July, the 

twentyfifth of December, Sundays and Good 
Friday. All bills of exchange and promis 
sory notes are made due and payable on tic 
' second day of grace, when the third is a day 





of public rest, and on the first day of grace, 
when both the second and third are days of 
| public rest: in computing the delay allowed 
for giving notice of non-acceptance or non- 
payment of a bill or note, the days of public 
rest are not to be counted ; and, if the day 
or two days next succeeding the protest for 
non-acceptance or non-payment are days of 
public rest, then the day next following is to 
| be computed as the first day after protest. 
| No. 52. 


KENTUCKY. 

The general assembly of Kentucky, at the 
December session, 1837, passed four hundred 
and eightyfour acts, almost all of which 
are of a private or municipal character, and 
several joint resolutions. 


Sureties. An act “limiting actions against 
sureties,” provides : 

1. That sureties, in bonds required by 
law in certain cases, as on appeal, superse- 
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deas, injunction, &c. shall be discharged 
from their liability, by the lapse of seven 
years, after cause of action accrued thereon, 
without suit being instituted. 

2. That sureties in administration and 
guardian bonds, shall be discharged from 
their liability, when five years, after the 
youngest of the legatees or wards have at- 
tained full age, shall have elapsed without 
suit thereon. 

3. That sureties in all other written obli- 
gations shall be discharged, by the lapse, 
without suit thereon, of seven years from the 
accrual of the cause of action. Chap. 742. 


Common schools. Chap. 898, in fortyone 
sections, provides for the establishment of a 
system of common schools. 


OHO. 


The following are some of the enactments 
of the first session of the thirtysixth general 
assembly of the state of Ohio, begun Dee. 4, 
1837, and terminated March 19, 1838. 

Idiots, lunatics, and insane persons. An 
act, passed March {), to provide for the safe 
keeping of idiots, lunatics, and insane per- 
sons, the management of their affairs, 
consisting of nineteen sections, contains provi- 


sions well adapted to the end in view, which | 


appear to be dictated by a liberal and hu- 


mane spirit, and to correspond with the pres- | 


ent state of the knowledge of mental disease. 
Among other useful provisions, the judge be- 
fore whom an inquiry is instituted, respect- 
ing the mental state of a supposed idioi or 


lunatic, is directed, with the witnesses named | 


by the complainant, to summon al least lwo 
skilful and respectable physicians. 


Assignments by insolvent debtors. An act 


concerning proceedings in chancery, passed | 


March 14, declares, that all assignments of 
property in trust, which shall be made by 
debtors to trustees, in comtemplation of in- 


solvency, with the design to prefer one or | 


more creditors to the exclusion of others, 
shall be held to enure to the benefit of ali 
the creditors, in proportion to their respective 
demands, 

Imprisonment for debt is abolished by an 


act passed March 19, the details of which | 


are too long to be inserted here, but which 


provide generally, that no person shail be | 


arrested or imprisoned, on any writ or exe- 
cution, founded on contract, (except promises 


&c., | 


to marry, for moneys collected by any public 
officer or attorney at law, and for any mis- 
conduct or neglect in office, or professional 
employment) unless it shall be made to ap- 
pear, first, that the defendant is about to re- 
move his property out of the jurisdiction of 
the court, with intent to detraud his credit- 
ors ; or, second, that he is about to convert 
his property into money, for the purpose of 
placing it beyond the reach of his creditors ; 
or, third, that he has property or rights in 
action, which he fraudulently conceals ; or, 
| fourth, that he has assigned, removed, or dis- 
| posed of, or is about to dispose of his prop- 
| erty, with intent to defraud his creditors ; or, 
| fifth, that he fraudulently contracted the 
| debt, or incurred the obligation for which the 
| suit is brought. 





ILLINOIS. 


The tenth general assembly of this state, 
/at their session commencing Dec. 5, 1836, 
and ending March 6, 1837, passed a large 
/ number of laws, mostly private or municipal, 
/and several resolutions. Among the statutes 
of general interest, we observe one in fifty 
sections, “to establish and maintain a gen- 
eral system of internal improvement,”—an- 
other, “to amend the several acts in relation 
to common schools” —and a third, “ authoriz- 
_ing suits against persons whose names are 
unknown, in certain cases.” 

The same genera! assembly, at a special 
session, commencing July 10, and ending 
July 22, 1837, passed several statutes, 


ICHIGAN. 


The legislature of Michigan, at the annual 
session of 1837, passed one hundred and 
twentysix acts and joint resolutions. 

Ranking associations. Any persons, de- 
sirous of forming an association for transact- 
ing banking business, are authorized to do 
so, in the manner provided by an act “to 
organize and regulate banking associations.” 
No. 47. 

The legislature of Michigan, at the spe- 
cial session thereof, which commenced onthe 
twelfth and terminated on the twentysecond 
of June, 1837, passed nineteen laws and 
resolutions, and at an adjourned session of 
the same year, fourteen Jaws and resolutions, 

The acts and resolutions, passed at the 
regular session of 1838, are one hundred and 
‘twentysix in number. 
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State penitentiary. A state penitentiary 
is located near the village of Jacksonburgh, 
and authorized to be built, by three commis- | pleted; second, that the instalments had 
sioners appointed for the purpose, on the | been paid when due. The cause was refer- 
plan of the Auburn prison in the state of! red to an arbitrator, who awarded that a ver- 
New York, with such variations, as the com- | dict should be entered for the plaintiff on 
missioners shall think will best promote the | the first issue, damages Is.; on the second 
interest of the institution. Nos. 19 and 53. | issue, damages, 13s. 4d.: Held, sufficiently 

Revision of the laws. We perceive from | certain, and that it was not necessary that 
various resolutions, passed within the last one entire sum should be awarded on the en- 
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due for certain work done, the defendants 
pleaded, first, that the work had not been com- 


two years, that the laws of Michigan have 
been revised, by a commissioner appointed 
for the purpose, and re-enacted by the last 
legislature, and that they are now in the 


course of publication, if not already published. 
| Jurist. 


DIGEST OF ENGLISH CASES. 





COMMON LAW. 


Selections from 5 Adolphus and Ellis, Parts 3 and 4; 
6 Same, Parti; 2 Neville and Perry, Part 2; 4 
Bingham’s New Cases, Parts | and 2; 3 Meeson 
und Welsby, Part 2; 6 Dowling’s Practice Cases, 
Part 2; and 8 Carrington and Payne, Part 1. 

ACTION ON THE CASE, 


(For negligent driving — Pleading.)—Case 


for the negligent inanagement of a train of 


railway carriages, whereby it ran against 


another train, in one of which the plaintiff 


was riding, and injured him. Plea, that the 
parties having the management of ‘the train 
in which the plaintiff was, managed it so 
negligently and improperly, that, in part by 
their negligence, as _ well as in part by the 
defendant’s negligence, the defendant’s train 
ran against the other, and caused the injuries 
to the plaintiff: Held, that the plea was bad 
in form, as amounting to not guilty ; and in 
substance, for not showing, not only that the 
parties under whose management the plain- 
tiff was were guilty of negligence, but also 
that by ordinary care they could have avoid- 
ed the consequences of the defendant’s neg- 
ligence. (11 East, 60.) Bridge v. Grand 
Junction Railway Company, 3 M. & W. 244; 
Armitage v. Same, 6 D. P. C. 340. 





ARBITRATION, 


1. (ward—Certainty.)\—To a breach of 
covenant for non-payment of an instalment 


tire breach. Smith v. Festiniog Railway 
Company, 4 Bing. N. C. 23; 6 D. P. C. 190. 
2. (Award—Finality.)—Four actions be- 
tween distinct parties, together with all n.at- 
ters in difference between the parties, were 
referred to an arbitrator. Among the mat- 
| ters in difference was a fifth action, an eject- 
ment relating to a part of the premises in 
dispute; of which fifth action the award 
| took no notice, although it had been men- 
| tioned to the arbitrator: Held, that this omis- 
' sion rendered the award bad in toto, (1 
| ‘Turn. & Russ. 128; 7 East, 81; 1 B. & Ad. 
| 723; 2 Saund. 293.) Stone v. Phillips, 4 
| Bing. N. C. 37; 6 D. P. C. 247. 
| 3. An action of trover against a pawn- 
_ broker was referred to arbitration. ‘The lia- 
| bility of the defendant to damages depended 
| on the question, whether or not he had made 
| sufficient inquiries when the goods were 
pledged. ‘The arbitrator, in a case stated 
_ for the opinion of the court, having declared 
‘that he was unable to find whether or not 
/the defendant made the requisite inquiries, 
| the court referred it back to him to find that 
‘fact affirmatively or negatively. Ferguson 
,v. .Vorman, 4 Bing. N. C. 52. 








ASSUMPSIT. 


( Consideration— Forbearance to sue.) —For- 
bearance to sue, on the part of the assignee 
of a bond, is a good consideration for a parol 
| promise by the obligor to pay by instalments, 
' and to give a warrant of attorney to enter up 
| judgment for the whole in case of default in 
_ payment of any instalment. The mutuality 
of the contract consists in the forbearance 
by the assignee being a condition precedent 
to any right to sue on the promise. 

The bond is in no respect varied by the 
parol agreement, since it was already for- 
feited at the time of making the new con- 
tract. (1 Saund. 210, n, 1; 2 Saund. 137, 
n. 2; 1 Lord Raym. 368 ; Com. Dig. Action 
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on the Case sur Assumpsit, Consideration 
(B). Morton v. Burn, 2 N. & P. 297. 





BILLS AND NOTES. 


1. (Notice of dishonor.) —The following was 
held a sufficient notice of dishonor-to the 
drawer of a bill of exchange :—* Your bill, 
drawn on T. and accepted by him, is this 
day returned with charges, to which we beg 
your immediate attention.” (2 M. & W. 
709.) Grugeon v. Smith, 2 N. & P. 303. 

2. (Liability on, after giving renewed bill.) 
—The plaintiff held a bill of exchange ac- 
cepted by the defendant. When it became 
due, the defendant asked for time, and some 
months afterwards gave the plaintiff another 
bill for the same amount, the pleintiff at the 


same time telling him that something was | 


due for interest, and continuing to hold the 
first bill. 
due: Held, that the plaintiff was, neverthe- 
less, entitled to sue the defendant, and also 


the drawer, on the first bill, for the interest | 


due upon it. Lumley v. Musgrave, 4 Bing. 
N. C.9; Lumley v. Hudson, ib. 15. 


3. (Molice of dishonor.)—The drawer of | 


a bill being applied to for payment, said, “If 
the acceptor does not pay, I must, but ex- 
haust all your influence with the acceptor 
first.” The drawer afterwards directed the 
party applying to raise the money on the 
lives of himself and the acceptor: Held, 
that these adinissions were not to be taken 
as conclusive evidence of the drawer’s hav- 
ing received or waived notice of dishonor of 
the bill. (7 East, 231; 3 Tyrw. 923.) 
Hicks v. Duke of Beaufort, 4 Bing. N. C. 
229, 

4. (Same.)—‘\ here a party drew a_ bill, 
dating it generally “ London,” on an accept- 
or also resident in London, whose address 
was stated in the bill: Held, that proof that 
a letter, containing notice of the dishonor 
of the bill, was put into the post-office, ad- 
dressed to the drawer at “London,” was ev- 


idence to go to the jury that he had due no- | 


tice of dishonor. (Ry. & M. 249.) 
v. Sharpe, 3 M. & W. 166.) 





CARRIER. 

1. (Destruction of goods by accident.)—Toa 
declaration on a contract by the master of a 
steam vessel to convey goods from Dublin 


The second bill was paid when | 


Clark | 


to London, and to deliver them at the port of 

London to plaintiff or his assigns, a plea 
| that, after the arrival of the vessel at Lon- 

don, the defendant caused the goods to be 
_ deposited on a wharf, there to remain until 
they could be delivered to the plaintiff, the 
| wharf being a place where goods from Dub- 

lin were accustomed to be landed, and fit 
_and proper for such purpose ; and that before 
a reasonable time for their delivery had 
elapsed they were destroyed by a fire, which 
broke out there by accident,—was held bad 
(on demurrer. (5 T. R. 329.) Gatliffe v. 
| Bourne, 4 Bing. N. C. 314. 

2. (Common, who is.)— A town carman, 
whose carts ply for hire near the wharves, and 
who lets them out by the hour, day, or job, is 
| not a common carrier. 

If goods be delivered to A., under a con- 
tract that the owner shall go with them and 
take care of them, that is not a delivery of 
them to A. as a common carrier. Brind v. 


| Dale, 8 C. & P. 207. 





C OINING, 
(Uttering, what.\—The giving of a piece 
_of counterfeit coin in charity is not an utter- 
| ing within the statute 2 Will. 4, c. 34, s. 7, 
| although the party may know it to be coun- 
| terfeit ; for there must be an intention to de- 
fraud some person shown. Rer v. Page, 8 


C. & P, 122. 


| 


EASEMENT, 


(Right of support to house from adjoining 
| sub-soil.)—If a party builds a house on his 
-own land, which has previously been exca- 
vated to its extremity for mining purposes, 
| he does not acquire a right to support for 
| the house from the adjoining land of another, 
at least until twenty years have elapsed since 
| the house first stood on excavated land, and 
| was in part supported by the adjoining land, 
so that a grant by the owner of the adjoining 
land of such right to support, may be infer- 
red; for rights of this sort can have their 
| origin only in grant. 
| And semble, such grant ought not to be 
| inferred until after the lapse of twenty years, 
| since the owner of the adjoining land knew 
or had the means of knowing that the land 
had been so excavated. 
Therefore, the owner of the adjoining land 
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is not liable to an action on the case, if, 
within such period, he works mines under his 
own land so near its boundary as to cause 
the excavated land on which the house 
stands to sink, and the house to be thereby 
injured. (3B. & Ad. 871.) Partridge v. 
Scott, 3 M. & W. 220. 





EVIDENCE. 

1. (On issue of sanity.) —On a question as to 
the competency of a devisor to make a will, 
letters addressed to him, found after his 
death, open, with the seals broken, in a cup- 
board under his bookcase, in a private room, 
(along with other letters indorsed by the tes- 
tator, and to some of which he had written 
answers), were held inadmissible in evidence, 
by Tindal, C. J., Parke, B., Bosanquet, J., 
and Coltman, J.: dissentientibus Park, J. 
and Gurney, B. 

A letter found in the same place, address- 
ed to the testator, requesting him to commu- 
nicate with his attorney on a matter of busi- 
ness, and indorsed by the attorney, (who 


dictum of Eyres, J., 1 Show. 269.) 





lived some miles off,) was held admissible, 
by Tindal, C. J., Park, J., and Gurney, B.; 
Packe, B. Bosanquet, J., and Coltman, J. 
dissentientibus. Wright v. Doe d. Tatham, 
2 N. & P. 305. 

2. (Of accomplice.)—--The confirmation of 
an accoinplice should be as to some circum- 
stance affecting the party accused; as by 
showing him and the accomplice together, 
under such circumstances as weré not likely 
to have occurred unless there was concert 
between them. Rer v. Farler, 8 C. & P. 
106, | 

3. (Deposition before magistrate.) It was | 
proved by the magistrate’s clerk that the | 
deposition of a prosecutor was taken before 
the magistrate, in the presence of the pris- 
oner, who hed a full opportunity of cross- 
examination. It was taken on the same 
sheet of paper as that of the other witnesses, 
and at the end of the last deposition were 
the words “sworn before me,” and the mag- 
istrate’s signature. The prosecutor had died 
before the trial: Held, that ihe deposition 
was receivable in evidence. Rer rv. Osborne, 
8c. & P. 113. 








ILLEGAL CONTRACT. 





(Contract made on Sunday, how rendered | 
vea'id.— Pleading.)\—To a count for goods | 


— 


sold and delivered, the defendant pleaded 
that they were goods sold and delivered to 
him by the plaintiff in the way of his trade, 
on a Sunday, contrary to the statute. The 
plaintiff replied, that the defendant, after the 
sale and delivery of the goods, kept them for 
his own use, without returning or offering to 
return them, and had thereby become liable 
to pay the sum mentioned in the plea, being 
so much as they were reasonably worth: 
Held bad on demurrer. (6 Bing. 653. 
Simpson v. Nicholls, 3 Mo & W. 240; 6. D, 
P. C. 355. 





INNKEEPER 
An innkeeper cannot detain the person of 
his guest, or take off his clothes, in order to 
secure payment of his bill. (Over-ruling the 
Sunbol/ 
v. Alford, 3 M. & W. 242, 





INSURANCE. 


1. (Compensation received from insurer can- 
not be deducted from damages Ly wrong-doer.) 
—The plaintiff sued the defendants for dam- 
aging his ship by collision: Held, that the 
defendants were not entitled to deduct from 
the amount of the damages, a sum of money 


paid to the plaintiff by insurers in respect of 


such damage, (3 Dougl. 60; Park, Ins. 226.) 
Yates v. Whyte, 4 Bing. N. C. 272. 

2. (Consolidation rule.) Where two ac- 
tions were brought on two policies of insur- 
ance by the same plaintiffs against different 
defendants, the court refused to make a con- 
solidation rule on the terms of the plaintiffs 
and defendant in each being concluded by 
the verdict in one action, against the consent 
of the plaintiffs. (1 Ad. & E. 685; 4 Ad. 
& E. 646.) M‘Gregor v. Horsfall, 6 D. P. C. 
338. 





LARCENY. 


1 .A person, by false pretences, induced a 
tradesman to send by a servant to a particu- 
lar house, goods to the value of 3s., with 
change for a crown-piece. On the way he 
met the servant, and induced him to part 
with the goods, giving him a crown-piece, 
which afterwards was found tobe bad. The 
master and servant both swore that the latter 
had no authority to part with the goods or 
change without receiving the crown-piece in 
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payment, though the former admitted that he | partner is not liable on the written agree- 
intended to sell the goods and never expect- | ment of his copartners, to which he is not a 
ed them back again: Held, that the offence | party, to employ «® person in their trade for a 
amounted to larceny. (1 Leach, 520.) Rer certain period. (15 East, 7; 2 Campb. 308.) 
py. Small, 8 C. & P. 46. | Beckham v. Knight, 4 Bing. N. C. 243. 
2, (Stealing in a dwelling-house.)—A man 

went to bed with a prostitute in a house to oo . 
which she took him, having put his watch in | an OTN ct eee ee 


his hat on a table: while he was asleep she | A was indicted for the wilful murder of 
| B, and C was indicted for receiving, harbor- 








stole his watch: Held, that the offence was | 


that of stealing in a dwelling-house, and not | 
of stealing from the person. (R. & R. 418.) 
Rer v. Hamilton, 8 C. & P. 49. 





LIBEL. 


1. (What.)—The publisher of a magazine, 
in observations on an exhibition of flowers, 
printed of the exhibitor the following matter: 
— The name of @s is to be rendered famous 
in al! sorts of dirty work : the tricks by which 
he, and a few like him, used to secure pri- 
zes, seem to have been broken in upon by 
some judges, more honest than usual. If he 
be the same man who wrote an impudent 
letter to the Metropolitan Society, he isa too 
worthless to notice; if he be not the same 
man, it isa pity two such beggarly souls 
could not be crammed into the same carcass :” 
Held, a libel. Green v. Chapman, 4 Bing. 
N. C. 92. 

2. (Privileged communication.) A widow 
lately being about to marry the plaintiff, the 
defendant, her daughter’s husband, wrote her 
a letter, containing imputations on the plain- 
tiffs character, and desiring a diligent and 
extensive inquiry into it: Held, that the 
plaintiff could not recover without proof of 
express malice. Todd v. Hawkins, 8 C. & 
P. 88. 





MANSLAUGHTER. 
(By reason of negligent manufacture of 
dangerous weapons.) An ironfounder being | 
employed to make some cannon, to be used 
on a day of rejoicing, after one of them had 
burst, and had been returned to him in con- 
sequence, sent it back in so imperfect a 
state, that on being fired it burst again, and 
killed a person: Held, that the maker was 
guilty of manslaughter. Rez v. Carr, 8 C. 
& P. 163. 





PARTNERSHIP. 





(Liability of dormant partner.) A dormant 
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ing and assisting A, well knowing that he 
had committed the felony and murder afore- 
said: Held, that if the offence of A was re- 
duced to manslaughter, C might neverthe- 
less be convicted as accessary after the fact. 
Rex v. Greenacre, 6 C. & P. 35. 





PRINCIPAL AND SURETY, 


( Giving time to principal, when surety dis- 
charged by—Pleading.) Assumpsit against 
the maker of a promissory note. Plea, that 
it was a joint and several note made by the 
defendant and T. S., and that the defendant 
entered into it at the request of T. 8., and 
for his accommodation, and in order that he 
might get it discounted by the plaintiffs ; 
that the defendant had rio other value or eon- 
sideration for making it, and that he made it 
as a mere surety for T. S., of which plain- 
tiffs had notice ; and that, although the note 
was due in the hands of the plaintiffs for six 
months, yet the defendant had no notice, till 
the commencement of this suit, of its non- 
payment by T.S.; and that the plaintiffs 
gave time for payment to T. S., to the preju- 
dice and without the knowledge or consent 
of the defendant: Held bad on general de- 
murrer. Clarke v. Wilson, 3 M, & W. 208. 





RELEASE. 


(What amounts to.) A covenant not to sue 
upon a simple contract debt for a limited 
time is not pleadable im bar of an action for 
such debt. (Carth. 63; 2 Salk. 573.) Thim- 
bleby v. Barron, 3 M. & W. 210. 





SCHOOLMASTER. 
(Wearing apparel furnished by.) A school- 
master has no right to charge for wearing 
apparel furnished by him to a scholar with- 
out the sanction, express or implied, of the 
parent or guardian. Clements v. Williams, 8 
C. & P. 58. 








I} 
; 

: | 
; 

, 

t 

: 
ul . 
. 


Miscellany. 





MISCELLANY. 


THE LAW’S DELAY. 


The last number of the Knickerbocker, for 
January 1839, contains an article of consid- 


erable interest on the Civil Administration | 


of Justice in the city of New York. The wri- 
ter—after remarking, that ‘ after all the ef- 
forts of the legislature to promote the adinin- 
istration of justice, in this great commercial 
emporium, it must be admitted, with regret 
and mortification, that all those efforts have 
fallen far short of the accomplishment of the 


desire, and that, at the present moment, ev- | 


ery avenue of justice is practically choked up 
by the excessive accumulation o, business, by 
the non-performance of duties which devolve 
on our courts”—proceeds to made some ob- 
servations touching the proceedings before 
(1) the vice chancellor of the first circuit ; (2) 


the circuit judge of the first circuit ; (3) in the | 


superior court of the city of New York ; and 
(4) in the court of common pleas for the city 
and county of New York. 

In regard to the Vice Chancellor, great 
complaint is made, and a brief history is giv- 
en of his proceedings at the October term, 
1838,—*“ as a fair specimen of his modus op- 
erandi, in doing business.” 


“On the first day of the term, at twelve o'clock at 
noon, the vice chancellor took his seat, with a full 
bar in attendance, say seventyfiye to one hundred 
lawyers, anxious for an opportynity to give their 
causes a jog. Instead of taking up business, even at 
that late hour, he proceeded, with great solemnity and 
due deliberation, to read his decisions in two causes. 
Thus he occupied one whole hour, incontinently sup- 
posing the members of the bar in attendance greatly 
edified, when in truth, vexed patience, and burning 
indignation at the unnecessary delay, obviously ob- 
structed the hearing of a single sentence of these 
learned opinions, which were written, and might have 
been at once handed to the clerk, so that persons in- 
terested might examine for themsélves. Is it not in- 
tolerable, that so many should not merely despair at 
the ‘law’s delay,’ but should also be compelled to 
endure the vanity, if net the insolence of office, in 
thus ——— lume te write, ay, to read also, these 
long yarns of legal disquisition? The vice chancel- 
lor is not, however, alone im this unnecessary prolixi- 
ty. It appears to bea distemper, almost universally 
prevalent with American judges. Our learned judges 
may have fallen into the erroneous supposition, that 
because the popular principle of our government dic- 
tates that political questions should be discussed in a 
manner readily to be understood by all classes of the 
people; and that, inasmuch as the mass of the peo- 
ple are the eventual judges of even the judicial deci- 
sions, they should therefore spin out their decision of 
a cause, as they would a speech to a popular assem 
bly, just before election. But a judicial decision 
should, above all other things, be characterized by 
brevity, and a strict adherence to law and equity, 


without regard to popular notions. But to return to 
the vice chancellor. After delivering himself of ty 
two learned opinions, he proceeded to hear a number 
of ex parte and other uncontested motions. These 
consumed but little time. Afier granting several de. 
crees in mortgage cases, taken as contessed, which 
are mere matters of course, he actually reached the 
contested special motions, wl! en three o’clock, p. » 
arrived, and the court, as in duty bound, adjourne: 
for dinner; but, altogether u necessarily, adjourned 
for the day. He might have held court three or four 
hours, at least, after dinner. Certainly it would no, 
| incommode him nor the bar so much as it does some 
of the litigating parties to have their suits postpone; 
from term to term, and from year to year. On ‘Tues. 





day morning, at ten a. M., the court was again open. 
_ ed; the special motions of Monday taken “Pi and ac. 
| tually finished, by three o’clock, p. mM. The cour 
| then adjourned till the next Monday ; no doubt great- 
| ly overcome with the burthen of its immense labors! 

The second, third, fourth, fifth, sixth, seventh, eighth 

and ninth weeks passed off in pretty much the same 

manner, without a single cause in the second, third, 

or fourth classes being touched. On the tenth week 
| after hearing divers motions, the court adjourned for 
| the term, having devoted some twenty days to special 

motions, two to taking decrees in suits not opposed ; 
| and nota moment to what should be the legitimate 
| business of the term, namely, the hearing of really 
' contested causes. What a perversion of justice |” 


Of the circuit court, it is said, that the 
number of causes on the calendars the past 
year, has been, at the February circuit, five 
hundred and ninety two; March, five hun- 
dred ; May, three hundred and fifty; July, 
three hundred and nineteen ; October, five 
hundred and ninetyfive. ‘ At the Febrv- 
ary circuit, there was a ‘run’ on the calen- 
dar. Since then, the court have not at any 
term proceeded in regular order below num- 
ber fifty ; and never at one circuit, actually 
disposed of half that number. From the best 
information we can obtain, we believe that ex- 
clusive of inquests and causes taken up out of 
order on the calendar, on account of their 
brevity, not more than seventy causes have 
actually been tried during the whole of the 
year 1838.” 

The circuit judge’s annual salary, may, 
it is said, be safely estimated thus: his sala- 
ry, $1800; calendar fees, about $6000 ; 
chamber fees, including three dollars on each 
motion for a new trial, $2,000; in the ag- 
gregate, nearly $10,000 per annum. 

“ This is the faultof the law, and not of the judge. 
About one week of each term is usually occupied in 
what is called taking inquests, i. e., when the defend- 
ant will not swear be has any defence, mere formal 
verdicts are taken. As the jaw is, the cause must be 
placed on the calendar, two and a half dollars paid 
the judge, half a dollar to the sheriff, three dollars to 
the jury, beside other sundry fees to witnesses, sher- 


iffs, criers, and attorneys; ail this, in order to trya 
claim, which the defendant does not, in truth. pretend 





to contest, though for sheer delay he has put in a plea. 
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But the farce is gone through with; the attorney | There is no need of writing a long opinion in any 


draws the subpoenas and tickets; the sheriff serves 
then on the witnesses: the jury are sworn, ‘ well 
and truly to try,’ ete-, aud are then empanelled. 


Witnesses are sworn as to the undenied signature of | 


the bill; the witnesses’ amount of compensation is 
recorded ; then the jury are asked to hearken to the 
‘verdict as the court has recorded it ;’ the jury receive 
on the spot their three dollars to say nothing; the 
judge sits quietly on his ‘ bench,’ possibly looks on ; 
perhaps reads a newspaper, perchance converses with 
the bar; but more probably, is industriously doing 


chamber business, and running up scores of lucrative | 


fees; the crier holds the Bible; the clerk the while 
does the machine business. Is not this a virtual pan- 
tomine, non-essential, extravagantly expensive, and 
degrading ?_ Why not provide by law, that in actions 
on liquidated claims, notes, bonds, etc., there be en- 
dorsed and made part of the declaration items of the 
claim? Also the plaintiff, agent or attorney’s affida- 
vitas to the amount accrued ; when, and in certain 


| 
| 


| 


| 
| 
| 





cases, for what; and the same be served as usual on | 


defendant ? 
his plea the particulars of his set off, if any, 


dered for the amount of the plainuff’s claim, to be 
revised or ascertained by the clerk ?—thereby avoid- 
ing this undignified, degrading humbug and farce of 
an obviously mock trial. 

** But to our circuit judge. 
edy existing evils, with the laws as they are ? 
we answer; much, if he will, With proper exer- 
tion, he can not only dispose of the new business, but, 
within six months, clear the calender of its mass of 
deferred causes. What is his present routine of of- 
ficial practice? At eleven o’clock, a. m., he opens 
court, and adjourns at three p. m.; but when a cause 
is actually commenced and on trial at three Pp. M., he 
has held a session after dinner, though not uniformly 
to complete the same. Hence generally but four 
hours out of the twenty four are devoted to business 
in this ereuit, wherein would naturally be tried the 
bulk of the immense ‘transitury’ suits in this great 
agricultural, commercial, mechanical, and mercantile 
state; where numerous and heavy transactions are 
constantly being made; where business confidence 
must hang greatly upon promptitude in the execution 
of the laws. In England, courts do not move so dil- 
atorily. The judge at the London assizes opens 
court at eight a. m., adjourns for dinner one hour; 
has tea sent to him in court, and continues business 
till ten or eleven in the evening. Some jrudges in the 
country circuits are equally vigilant; their business 
promptly despatched, and the laws speedily exe- 
cuted ” 


What can he do to rem. 


Of the superior court, it is said, that the 
two very respectable associate justices, have 
nearly surrendered to the chief justice, the 
exclusive disposition of legal questions. 
“ They are seldom suspected of concocting a 
waking opinion. He takes the papers, ex- 
amines the authorities, writes opinions, and 
in his own good time, in open court, delivers 
himself of them. Neither associate justice 
seems to have any knowledge of the argu- 
ment, or when it may be decided, although 
nominally before a full bench.” 

** Nearly a day in each week, the court solemnly 


sit and uselessly read decisions ; and suitors await in 
mental agony the day’s adjournment of a hearing. 


And that if defendant does endorse on | port on fees. 1 
and a/| Sively his atttention to this feeing business. 


proper affidavit of definite merits, judgment be ren- | er right or wrong, it has its influence, and is counte- 


Much | 





case ; and there is less apology for reading or conning 
one aloud, long or short. If written, hand it to the 
clerk. The parties can read for themselves, and the 
reporter can publish it. This reading of decisions, 
with great effort, to an audience made up of a serib- 
bling clerk, a gossiping crier, a dreaming constable, 
and possibly a brace of congenial lawyers, not unfre- 
quently brings up im the association the illustrious 
example of the Grecian orator practising eloquence 
upon the sea shore; with this slight difference, that 
Demosthenes did this at the age of twenty eight, 
uinid the surges’ loud roar, to prepare for a crowded 
audience, whereas our justice acts at over sixty five, 
in the sepuichral silence of a vacant court-room.” 


* * * * * * + * * * 


* Again, the dignity of this court is degraded, by the 
pitiful system of making up, in fees, compensation to 
the justices. This, we have before hinted, ought 
never to be. The administration of justice is too sa- 
cred tv be touched by a man dependent for his sup- 
It is a temptation to devote too exclu- 


Wheth- 


nanced and acknowledged by our legislature. While 
one judge presides at the trial of causes, two remain 
at chambers, taking costs, hearing motions, making 
orders, and other fee-paying business. In this cham- 
ber business, the three justices get some two thous- 
and dollars per year. Geen each cause commenced 
in their court. they receive a quarter-dollar, and one 
and a half dollars for each cause placed upon the 
trial calendar. From these two sources, they are be- 
lieved to reeeive annually eight to ten thousand dol- 
lars, i. e., four thousand dollars a year fees, for each 
justice, beside a salary of twenty five hundred dol- 
ars, making a grand total of annual income to be 
over six thousand dollars, without any disbursements. 
This is the most debasing, afd not the cheapest, 
mode of paying the justices. This, however, is not 
the fault of the justices, but of the law.” 


The court of common pleas, itis said, is 
degraded by the same vicious system of fees 
and practice upon motions ; still, it has been, 
by far, the most useful, because most effi- 
cient tribunal] inthe city. “ Under the late 
learned and worthy first judge, the lamented 
John T. Irving, this court was elevated, in a 
brief period, from the petty consideration of 
like courts in other counties, to a rank and 
dignity, in the estimation of the profession, 
unequalled by the superior court, and was 
and is justly considered the only tolerably 
efficient court, for the despatch of business 
in the city.” 


“In each of the above-mentioned courts for the 
trial of causes, great disorder and confusion usually 
prevail; insomuch that a stranger, on entering court, 
often supposes none in session, until, making his way 
through the crowd of witnesses and suitors outside, 
and of lawyers inside the bar, up to the bench, he 
discovers a judge there, with probably half a dozen 
lawyers, leaning over the bench, talking in his ear, 
occasionally presenting orders for him to sign, paying 
him his fees therefor, and transacting other chamber 
business; in the mean while, the clerk is perhaps 
drawing a jury, taking inquests, and the like, formal, 
unnecessary, and therefore undignified, occupations ; 
while some forty to fifty attorneys and counsellors are 
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standing up conversing within, and a humming shuf- 
fle pervades all the bar. This arises, greatly, from 
the fault of the city authorities, in not providing suit- 
able seats and tables for members of the bar; there 
being but a small, contracted table in each court room, 
on which to transact business ; partly from the eager- 
ness of the profession to press through the crowd to 
despatch their business; partly from the fault of the 
law, in allowing the judge to meddle with any cham- 
ber business, and requiring senseless routines of forms 
to re-open court; but more than ail, from the fault of 
the court, in not holding with a firmer hand the reins 
of order, industry, and dignity. We can well imag- 
ine that an English barrister, accustomed to the dig- 
nified proceedings in British courts, where perhaps 
too much attention is paid to orderly form and cere- 
mony, would hold in low estimation the tribunals of 
this country; an estimate altogether incorrect, except 
in relation to these particular courts; and, in some 
respects erroneous as tothem. He would most as- 
suredly underrate the real talents and worth of some 
if not all of our judges.” 





CASES IN POINT. 


‘Can you produce any authority for that 
position ?’ inquires hie lordship of the learn- 
ed counsellor X., who, conscious of the unfa- 
vorable aspect of the cases, is indulging in 
a few ipse-dixits, with an emphasis propor- 
tioned to the badness of his cause, and spin- 
ning some distinctions so ingenious, subtle, 
and refined, that it is quite a pity they are 
not to be found in any of ‘the books.’ 

‘Please your ludship,’ replies Mr X., ‘I 
confess that [ am not prepared with a bead 
roll of cases at my fingers’ ends: but, my 
lud, I argue upon principle; whereby the 
learned gentleman merely means, that it is 
his principle to decry the cases to the extent 
of his abilities and his lungs, whenever they 
happen to make against the cause which he 
advocates, though he is always a great stick- 
ler for them if they are favorable to his cli- 
ents. 

But the ‘simple laity,’ as the old lawyers 
were wont politely to designate all the rest 
of the world except themselves, not being in 
the secret of the learned gentleman’s dis- 
taste for the authorities, will be apt to ap- 
plaud so liberal and enlightened a disavowal 
of the narrow prejudices of his profession ; 
and the young apprentice of Themis, just 
entered into a solicitor’s office, or commen- 
cing his status pupillaris in chambers, having 
already had a slight taste of the horrors of 
looking up cases in point, sympathizes with 
so convenient a disregard of black-letter 
law, as he scornfully designates all law 


Indeed, inexperience or indolence will gen. 
erally be found at the bottom of the vulgar 
outcry against precedent : inexperience which 
is not aware that a strict adherence to fore- 
going decisions is the landmark of property ; 
and indolence, that would fain jump to con- 
clusions, instead of arriving at them by the 
more tedious, but safer route, provided by 
the stepping stones of established authorities. 

In the profession itself there are but few 
principle-mongers; for a diligent study of 
the law will almost infallibly lead to a con- 
viction of the vital importance of certainty, 
so far as it can be attained, in the rvles by 
which the multifarious transactions between 
man and man are to be regulated, and the 
general mischief and confusion that must en- 
sue, if such rules might: be altered or modi- 
fied in order to suit individual notions of 
natural equity in particular cases. But, no 
doubt, it is a very prevalent notion with that 
part of the public whose avocations have not 
led them to pay particular attention to the sub- 
ject, that the reverence for precedent is car- 
ried by lawyers to an absurd and mischievous 
extent; and that, in submitting a question to 
the test of judicial rules and decisions, the 
essence of justice often evaporates in the 
process. It is supposed that there is the 
common-sense view of a case, (such is the 
popular phrase,) as distinguished from the 
light in which that case is placed by the re- 
fined subtleties of the law. The error con- 
sists in a party’s assuming, as a matter of 
course, that his own particular opinion is 
necessarily the only one compatible with 
common sense; much in the spirit of the 
learned divine, who defined orthodoxy to 
mean his own doxy, and heterodoxy the doxy 
of any other man. If the suffrages of those 
who profess to be guided by the dictates of 
common sense alone were to be collected on 
any complicated question, common sense 
would be found strangely inconsistent with 
itself. On the other hand, where, after a 
full, deliberate, and impartial investigation, 
of all the circuimstances of a case, and after 
everything has been stated, pro et con, which 
ingenuity or experience can suggest, a deci- 
sion has been pronounced by a competent 
person, whom the nature of his pursuits has 
peculiarly fitted for giving the proper weight 
to every fact and every argument which is 
urged upon his attention, is there any thing 





which has had the misfortune to be printed. 


absurd or unnatural in being guided by such 
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a decision, in preference to listening to the 
crude and self sufficient dicta so complacent- 


ly referred by their authors to reason and | 


principle, though they will generally be found, 
on a strict examination, to be opposed to 
both 2? As for the niceties and refinements 
ascribed to the law, they spring out of cir- 
cumstances ; and it is as unfair to charge 
them upon the members of the profession, as 
it would be to taunt an astronomer for de- 
scending into the minute and intrinsic cal- 
culation rendered necessary by the nature of 
the sublime science to which he is devoted. 
The young student at the commencement 
of his noviciate, is naturally impatient of the 
restraint which is imposed by a continual 
reference to the opinions of others, and irri- 
tated at the nice and troublesome scrupulos- 
ity which exacts a case in point for every 
position. But, upon consulting the authori- 
ties to which his attention is directed he 


| 
! 





finds the question on which he is inclined to 
come to a hasty conclusion placed in so ma- 
ny new and important points of view, so ma- | 
ny difficulties to be encountered, and conse- | 
quences to be obviated, which had never sug- | 
gested themselves to his inexperience, that, | 


if he be possessed of any degree of intelli- 
gence, he begins at length to suspect his 
own infallibility, and to entertain some res- 
pect for opinions which are the’ result of 


knowledge and experience. He gradually 
becomes expert in applying the principles of 
former decisions to every case which is 


brought under the notice, and the habit of | 


investigation will, moreover, enable him to 
consider a subject in all its bearings, and to 
grapple with its difficulties even where the 
authorities fail him: his judgment becomes 
matured, and he has laid in ail the elements 
of a sound lawyer. The ‘enlightened pub- 
lic,’ or that class of persons who style them- 
selves such, will probably represent him as 
having now become thoroughly imbued with 
the prejudices of his profession: but he will 
be consoled by the consciousness of having 
qualified himself to discharge the most im- 
portant and responsible duties of that profes- 
sion, with credit to himself and advantage to 
the community.— Legal Obs. 


COURT OF QUEEN’S BENCH. 
Tne London correspondent of the New 
York Journal of Commerce, under the date 
of November 25th, writes as follows : 





“ The court of Queen’s Bench was occu- 
pied yesterday, by two cases of considerable 
interest. Mr D’Israeli, the author, and mem- 
ber of Parliament for Maidstone,—whom 
O’Connell has branded as _ the descendant of 
the impenitent thief,—appeared on the floor 
to receive the judgment of the court. The 
offence with which he was charged, was that 
of having written a letter to the Morning 
Post, impuning the character of one of the 
most distinguished members of the British 
Bar, Mr Austin, the late Professor at the 
London University. Mr A. had been coun- 
se. before an election committee, and Mr D. 
had conceived, that imputations had been 
thrown out against his reputation by the 
learned advocate, unwarranted by his brief, 
and uncalled for under any circumstances. 
Acting under the impulse of the mement, the 
honorable M. P. sent to the paper a most bit- 
ter, caustic and ferocious letter, partaking of 
the diatribe style of the pot house, rather 
than that of the literati. Thus did this fa- 
mous, or more properly speaking, infamous 
production terminate ; ‘That on Mr Aus- 
tin’s part, it was but the blustering artifice 
of a rhetorical hireling, availing himself of 
the vile license that was granted to a law- 
yer, not only to inake a false statement, but 
with a consciouscess of its being fa!se.’ 

« For this language a criminal information 
had been filed, a rule granted made absolute, 
and judgment having gone by d:fault, 
the defendant in person addressed the 
court in mitigation. His speech was a prop- 
er one. Jt was penitent in the extreme. 
He called upon the Judges to look upon this 
act as ‘ a transgression, not only with mer- 
ey but with special indulgence’—he admit- 
ted, that he had been in error, and he did not 
make the admission ina ‘ niggard spirit) — 
‘he not only felt regret, but great mortifica- 
tion for what he had done’—‘ was anxious to 
soothe the feelings he had unjustly injured’— 
and concluded by imploring the bench to 
shield him from the vengeance of an irrita- 
fed and powerful profession. The counsel] 
for Mr Austin deemed the apology sufficient- 
ly ample ; their lordships concurred, and the 
eloquent culprit was permitted to withdraw. 

“The other question that came before this 
tribunal was one of immense importance to 
the noble house of Marlborough. A _ state- 
ment appeared in a paper called the Satirist, 
to the effect, that, though the Marquis of 
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Blandford, the eldest son of the present 
Duke, was married to the daughter of Lord 
Gal)laway, and had by her a family, grown 
up, yet he had been previously married, and 
that the children were of course, illegitimate. 
The Marquis’ eldest son, the Earl of Suther- 
land, his mother and his brothers and sisters, 
applied to the court for a criminal informa- 
tion against the printer. 

“* On showing cause against the rule, the 
Attorney General read a most remarkable 
affidavit from a lady who swore that the mar- 
quis had married her privately, but that she 
had afterwards discovered that the supposed 
parson was a captain of dragoons. The 
Marquis then, by way of atonement, induced 
her to go to Scotland, where the mere living 
together, with the admission of being man 
and wife, would constitute a valid marriage. 
This she swears took place, and that she is 
the lawful wife of the Marquis. Lord Den- 
man said, that if the Marquis had applied for 
the rule, the court would not have granted 
it ; but the parties who had applied were in 
such a distressing position that they were 
bound to make it absolute. You, of course, 
know that ‘an absolute rule,’ is similar to 
the finding of a ¢ true bill’ by a grand jury, 
and, therefore, the case was yet to be tried. I 
believe, however, that it will never come to 
such a form, for if it should and the oath of 
the lady be corroborated, then the Marchion- 
ess, the Earl and the other portion of the Mar- 
quis’ family, will be irretrievably ruined. 
What a fate for the lineal descendants of 
the heroic Duke of Marlborough.” 


A JURY OF MATRONS, 


Tue following particulars as to the pro- 
ceedings which are observed on a jury of 
matrons being sworn, are extracted from 
the last number of Carrington and Payne’s 
Reports. We are not aware of any other 
recent case in which they are given : 

Murder. The prisoner was indicted for 
the wilful murder of Anne Wycherly the 
younger, a child aged three years, by drown- 
ing her. The case was clearly proved and 
the prisoner was found guilty. The learned 
Baron passed sentence of death upon her; 
and on Mr Bellamy, the clerk of assize, 
asking the prisoner if she had any thing to 
say in stay of execution, she replied, “I 





am with child now.” Gurney B.—“Let the 

sheriff impane] the jury of matrons forthwith, 

Let all the doors be shut, and no one be 

suffered to leave the court.” The undersher- 

iff went to twelve married ladies, who were 

present in court, and having obtained their 

names, he returned them in a panel to Mr 
Bellamy, and these ladies were then called 

by Mr Bellamy, and having answered to 
their names, the fore-matron was sworn in 

the following form :—“ You, as fore-matron 
of this jury, swear that you will diligently in- 
quire, search, and try Anne Wycherley, the 
prisoner at the bar, whether she be quick 

with child or not, and thereof a true ver- 
dict give, according to the best of your skill 
and knowledge. So help you God.” The 
other matrons were then sworn as follows :— 
“« The same oath which your fore-matron has 
taken on her part, you shall well and truly 
observe and keep on your own respective 
parts. So help you God.” A bailiff was 
then sworn in the following form :—* You 
shall well and truly keep this jury of matrons 
without meat, drink, or fire, candlelight ex- 
cepted, You shall suffer no person but the 
prisoner to speak to them ; neither shall you 
speak to them yourself, unless it be to ask 
them if they are agreed on their verdict, 
without leave of the court. So help you 
God.” The jury of matrons then retired to 
a private room, and the prisoner was taken 
to them. After a short time, they sent a mes- 
sage into court that they wished for the assis- 
tance of a surgeon. Gurney B,—*“TI think 
that I ought not, considering the terms of 
the bailiff’s oath, to allow a surgeon to go 
to the room in which the jury of matrons is, 
and that they should come intocourt.” The 
jury of matrons came into court, and having 
publicly expressed a wish for the assistance 
of a surgeon, Gurney B. directed Mr Great- 
rex, who was a surgeon and accoucheur, 
and who was a witness in another case, to re- 
tire and examine the prisoner. This was 
done, and on the return of Mr Greatrex tothe 
court, he was sworn, “ You shall true an- 
swer make,” &c., and he stated that he saw 
no reason to believe that the prisoner was 
quick with child, his opinion being that she 
was not with child at all, but that if she was, 
she could only be in a very early state of 
pregnancy, Gurney B.—* Quick with 
child.” is having conceived, “ With quick 
child,” is when the child is quickened. Do 
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u understand the distinction | make ?” 
Mr Greatrex.—*“ I do, my Lord.” The jury 
of the matrons again retired, and on their re- 
turn into court, they found a verdict that the 
prisoner was not quick with child. 


BARDELL V. PICKWICK. 


An article in a late number of the London 


Quarterly Review, on the Pickwick Papers, | 


contains the following remarks : 

«It is generally believed that the counsel 
in Bardell v. Pickwick are portraits, but we 
have tried in vain to discover more than a 


faint resemblance in either of them, and Ser- 


jeant Buzfuz’s speech is certainly not in the 
manner of the gentleman supposed to be in- 
tended under the name. It is simply a clever 
quiz on a style of oratory which was finally 
quizzed out of fashion by Lord Brougham 
many years ago, on an occasion which our 
professional readers will readily recall. Mr 
Justice Stareleigh, however, is an admirable 
likeness of an ex-judge, who, with many val- 
uable qualities of head and heart, had made 
himself a legitimate object of ridicule by his 
ludicrous explosions of irritability on the 
bench. The rebuke which Sam Weller re- 
ceives for the incautious employment of an 
illustration, is a perfect piece of imitation in 
its way :— 

“ Now, Mr Weller,” said Serjeant Buzfuz. 

«“ Now Sir,” replied Sam. 

“I believe you are in the service of Mr 
Pickwick, the defendant in this case. Speak 
up, if you please, Mr Weller.” 

“ T mean to speak up, Sir,” replied Sam ; 
“T am in the service o’ that ’ere gen’)’man, 
and a wery good service it is.” 

« Little to do, and plenty to get, I sup- 
pose ?” said Serjeant Buzfuz, with jocularity. 

* Oh, quite enough to get, Sir, as the sol- 
dier said ven they ordered him three hundred 
and fifty lashes,” replied Sam. 

‘¢ You must not tell us what the soldier or 
any other man, said, Sir,” interposed the 
Judge, “ it’s not evidence.” 

“ Wery good, my Lord,” replied Sam. 

“In justice to the little judge, it should be 
added that such an interruption was full as 
likely to proceed fromthe late Lord Tenter- 
den, who had contracted so strict and invet- 
erate a habit of keeping himself and every- 


| body else to the precise matter in hand, that 
once, during a circuit dinner, having asked a 
country magistrate if he would take venison. 
/and receiving what he deemed an evasive 
reply somewhat to the following effect, 
_* Thank you my Lord, I’m going to take some 
boiled chicken ; his Lordship sharply retort- 
_ed, ‘ That, Sir, is no answer to my question: 
I ask you again if you will take venison, and 
I will trouble you to say yes or no, without 


| further prevarication.” 





| 


STATISTICS OF CRIME IN NEW 


YORK. 


| Tne following return for convictions, 
| acquittals, &c. in the criminal courts in New 
| York city, for the year 1838, was furnished 
| for the public papers by the clerk of sessions. 

Court of Oyer and Terminer.—Murder, 1 ; 
manslaughter, 3d degree, 1. 

General Sessions.—Manslaughter, 4th de- 

ree, 1; assault with intent to kill, 6; bur- 

glary, Ist degree, 1 ; do. in the 2d degree, 
9 ; do. 3d degree 13; attempt to commit 
burglary, 3d degree, 2; robbery, Ist degree, 
2; forgery 2d degree, 4; do. 3d degree, 1 ; 
do. 4th degree, 1; bigamy, 3; grand larce- 
ny, 71 ; attempts to commit do., 1; petit lar- 
ceny, 2d offence, 1 ; petit larceny, 112; at- 
attempt to commit do., 1 ; assisting prisoners 
to escape, 2 ; receiving stolen goods, 9 ; ob- 
taining money and goods by false pretences, 
3; riot, &c. 1; selling liquor without li- 
cense, 2; violation of fire laws, ] ; assault 
and battery, 80. Total, 328. Acquitted 
112. Discharged, 295. Number of trials 
during the year, 401. Number of indict- 
ments by the grand jury, 867. Number of 
complaints dismissed by the grand jury, 374. 
Number of complaints settled before indict- 
ment, 81. Number of recognizances to an- 
swer during the year, 3,708. Sentenced to 
state prison, men, 100--total of time, 473 
years and five months ; women, 15—-total of 
time, 25 years five months. Penitentiary, 
men, 104; women, 1]. City prison, men, 
12; women, 5. House of refuge, boys, 9. 

Special Sessions._—Petit larceny, 261; as- 
sault and battery, 125. Acquitted, 99. Num- 
ber of trials, 444. Discharged, 429. Sen- 
tenced to Penitentiary, men, 192; women, 
51. City prison, men, 38 ; women, 15, House 
of refuge, boys, 16; girls, 11. 
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COLLECTANEA. 


At the present term of the Supreme Judicial Court, 
in Boston, in a case of the Commonwealth, on com- 
plaint of the Bank Commissioners, v. the Farmers 
and Exchange Bank at North Adams, assigned for 
trial on the second of January, a material witness 
who had heen summoned on the part of the Common- 
wealth did not appear, and C. P. Curtis moved for 
acapias. The court directed the subpcena and ser- 
vice to be read, and it not appearing that the witness’s 
fees for travel and attendance had heen tendered or 
paid to him, a question arose whether this was 
necessary when the Commonwealth was the party 
for whose benefit the subpana issued. The Court 
decided, that under the Revised Statutes, particularly 
Ch. 136, Sect. 26, no such tender or payment in ad- 
vance was necessary, and issued a capias. 


General William C_ Keen, late stmaster at 
Printer’s Retreat, Indiana, was tried before the 
United States district court at Indianapolis, a short 


time since, for purloining money from a letter received | 
at his office. The jury found him guilty, and his coun- | 


se] moved the court in arrest of judgment, which was 
granted. As soon as the jury returned into court with 
their verdict, Gen, Keen attempted suicide, by taking a 
very large dose of arsenic, which he had prepared in 
the form of a pill. When the motion in arrest of 
oe was made, which gave the prisoner a faint 

ope of escaping the penitentiary, he became alarmed, 
and his desire for life returned ; he immediately call- 
ed for medicai aid, which was rendered, and at the 
last accounts he had nearly recovered from the effects 
of the poison. 


The Report of the London Commissioners of Police 
has just been printed, from which it appears that the 
force consists of 2,963 constables, 342 sergeants, 70 
inspectors, 17 superintendents, 2 commissioners, and 
areceiver. The pay of an ordinary constable is 19 
shillings a week, a sergeant £1 2s 6d., an inspector 
£100 a year, and a superintendent £200. The diame- 
ter of the police district is from 12 to 14 miles, and 
their patrol, or traversing pace, is two miles and a 
halfan hour. Robberies in dwelling houses have 
diminished one third. 


Chief Justice Parker, of New Hampshire, is said 
to have decided recently, that the payment of an 
kind, made in the bills of any bank after it has failed, 
though the fact of its failure may not be known at the 
time to either of the parties, is not valid in law. The 
decision was on the ground that the receiver of the 
bills did not receive what he agreed to take, namely, 
money or its legal representative, which the bil!s 
failed to be on the failure of the bank. 





NEW PUBLICATIONS. 


An Abridgement of the Law of Nisi Prius, by P. 
Brady Leigh, ¥sq., Barrister at Law. With notes, 
&c. by George Sharsiwood, Esq. of the Philadelphia 
Bar. Phitadelphia. 

A Treatise on the Practice of the Court of Chan- 
cery, with an ey of Forms, &c. By John 
Sidney Smith, of the Six Clerks’ Office. With 
notes and references to American decisions, by 
David Graham, Counsellor at Law. Philadelphia. 


Civil Code of the State of Louisiana ; with Anno- 
tations by Wheelock S. Upton, LL. B., and Need- 
ler R. Jennings. New Orleans. 


A Summary of Practice in Instance, Revenue and 


United States, for the Southren District of New 
York ; and also on appeal to the Supreme Court - 
| together with the Rules of the District Court. By 
| Samuel R. Betis, Judge of the District Court. 
New York. 


Reports of Cases argued and adjudged in the 
Superior Court and Court of Errors and Appeals of 
the State of Delaware, from the organization of 
those Courts under the Constitution ; with references 
to some of the earlier cases. Published at the re- 

uest of the General Assembly. By Samuel M. 
Tarrington, one of the Judges of said Courts. Vol. 
I. Dover. 


Reports of Cases argued and determined in the 
Court of Appeals of Maryland. By Richard W. 
| Gill, clerk of the court of a »peals, and John Johnson, 
| Attorney at Law. Vol. VEL containing cases in 
1334-35-36. Baltimore. 

Reports of Cases argued and determined in the 
|Supreme Judicial Court of Massachusetts. By 
| Octavius Pickering, Counsellor at Law. Vol. XVII. 
Boston. 
| The Law Library, edited hy Thomas J. Wharton, 
Esq., and published by John S. Littell, Philadelphia. 
| Nos 64 and 65, containing Powell on Devises, edited 


by Jarman, concluded. 


Elements of Medical Jurisprudence, by T. R. Beck 
M D., and J. B. Beck, M. Sixth Edition. New 
York. 





The most important parts of Blackstone’s Com- 
mentaries, reduced to questions and answers. By 
| Asa Kinne, Esq. New York. 


IN PRESS. 

Commentariés on Equity Jurisprudence. By Jo- 
seph Story. 2d edition. Boston 

A Digest or Abridgment of the American Law 
of Real Property. By Francis Hilliard. Vol. I. 
Same. 

Treatises on Contracts, translated from the French 
of R. J. Pothier. By L. S. Cushing. Vol. 1, con- 
taining the Contract of Sale. Same. 

Ball and Beutty’s Irish Chancery Reports. 2 vol- 
umes. Philadelphia. 


Eden’s Chancery Reports, during the time of Lord 
Chancellor Northington. 2 volumes. Same 


Pothier on Obligations, translated from the French 
by Sir W. D. Evans. 2d Am.ed. Same. 

The Writings of John Marshall, late chief justice 
of the United States, upon the Federal Constitntion ; 
heing the opinions of the Supreme Court of the 
United States, delivered by him upon points of law 
arising under that Constitetion. With an Appendix 
containing the opinions upon like points, delivered in 
that court, by other judges, prior to the death of 
chief justice Marshall. 1 volume. Boston. 

Phillips's Law of Evidence, with notés by Esek 
Cowan. New York. 


TO OUR READERS. 


We are requested to add to the report of the case 
of the Commonwealth v. Grant and another, on 
page 296 of the present number, that “the witness 
was informed by the court, that he was not bound to 
answer any questions irrelevant to the issue on trial, 
if he considered that the answer would be prejadicial 
to himself; and that he might appeal to the court 
for its decision, before he eunwened eng question.” 

The opinion of Judge Davis in the case of Low- 
ry v. The Steamboat Portland will appear in our 





Prize Causes, in the Admiralty Courts of the 


next number, 
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